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UNITED STATES DISTRICT COURT
DISTRICT OF NEBRASKA

\

NEBRASKA PUBLIC SERVICE, etc.; et al.,

SPRINT COMMUNICATIONS COMPANY t,P.,

Plaintiff,

STIPULATION
DESIGNATING
RECORD ON APPEAL

No: 4:05 CV 03260

Defendants.

v.

)
)
)
)
)
)
)
)
)
)

----------------)

Plaintiff and Defendants, by and through their respective counsel, hereby stipulate

and agree that the Record on Appeal in this proceeding shall contain the following

documents:

Tab No.

1

Date Filed

5/23/05

Document Filed
Petition for Arbitration of Sprint
Communications Company L.P., C-3429

Bates Range

0001-0034

2 5/26/05
NPSC's Letter of Notification to Sprint
(acknowledging receipt. of Petition for
Arbitration, setting due dates, etc.), C-3429

0035

3 5/31/05 [SENTCO's] Motion for Commission to Act
as Arbitrator, C-3429 0036-0038

4 6/1/05 Order Setting Oral Argument (Opinion and
Findings; Order), C-3429 . 0039 - 0040

5 6/6/05 Sprint's Response to SENTCO's Motion for
Commission to Act as Arbitrator, C-3429 0041-0043

6 6/14/05
Motion Granted (Opinion and Findings;
Order), C-3429; 6/15/05 Certification of
Order

0044 -0046

7 6/15/05 Order Setting Prehearing Conference, C
3429; Certification of Order 0047 -0048

8 6/17/05
Motion to Dismiss or, in the Alternative,
Response of Southeast Nebraska Telephone
Company to Petition for Arbitration, C-3429

0049 -0098

9 7/12/05 Protective Order, C-3429; 7/15/05-Amended
Certification of Order 0099 -0109

10 7/25/05 Southeast Nebraska Telephone Company's
Exhibit Designations, C-3429 0110 -0112
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Tab No. Date Filed Document Filed Bates Range

11 7/27/05 Direct Testimony ofJames R. Burt, C-3429 0113 -0149
Sprint Communicattons Company L.P.'s.
Motion in Limine and Request to Exclude

12 7/29/05 Discovery and Docbments Identified t 0150 - 0179
Southeast Nebr~kaTelephone Company,-
3429 .

13 8/3/05 Pre-Filed Rebuttal Testimony of Steven E. 0180 -0226Watkins, C-3429 .
Response of Southeast Nebraska Telephone

14 8/5/05 Company to Sprint Communications 0227 - 0243
Company L.P..Motion in Limine

15 8/5/05 Rebuttal Testimony of James R. Burt, C-3429 0244 -0251

Hearing Officer Order (~inion - and
16 8/5/05 Findings; Order), C-342 ; 8/8/05 0252 -0254

Certification of Order
Hearing Officer Order (Opinion and

17 8/9/05 Findings; Order), C-3429; Certification of 0255 -0256
Order .
Response of Southeast Nebraska Telephone

18 8/9/05 Company to Sprint Communication L.P. 0257 -0265
Motion to Strike, C-3429
Sprint Communications Company L.P.'s

19 8/10/05 Motion. to Strike Rebuttal Testimony of 0266 -0275Steven E. Watkins and Exhibits Thereto, C-
3429
Transcript of Proceedings before the

20 8/16/05 Nebraska Public Service Commission on 0276 - 0432
8/10/05, C-3429

L,1f
Certification of Court Reporter (listing

21 8/16/05 Exhibits made part of TransCri~t of 0433Proceedings before the Nebraska ublic
Service Commission on 8/10/05, C-3429)
8/10/05 Hearing Exhibit PSC 1 (The Daily

22 8/16/05 Record, 5/27/05,~.8: New Public Notices 0434
NPSC, including -3429)
8/10/05 Hearing Exhibit PSC 2 (6/29/05

23 8/16/05 Certification of 6/28/05 Order, C-3429, with 0435 -0439
attached Order)
8/10/05 Hearing Exhibit Sprint 102

24 8/16/05 (7/25/05, Direct Testimony of James R. Burt, 0440 -0471
C-3429)
8/10/05 Hearing Exhibit Sprint 103 (8/3/05,

25 8/16/05 Rebuttal Testimony of James R. Burt, C- 0472 -0479
3429)
8/10/05 Hearing Exhibit Sprint 104

26 8/16/05 (6/28/05, Planning Conference Order: 0480 -0483
Opinion and Findings; Order, C-3429)

8/16/05
8/10/05 Hearing Exhibit Sprint 105 (8/5/05,

\1/
27 Hearing Officer Order: Opinion and 0484- 0485

Findings; Order, C-3429)

Ws540 - 2-
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Tab No. Date Filed Document Filed Bates Range
8/10/05 Hearing ltxhibit Sprint 106 (not

28 8/16/05 dated, Current Network Configuration 0486-0487Serving Subscribers jn Lincoln, NE, Exhibit
IRB-1)'
8/10/05 Hearint EXhibit Sprint 107 (not

8/16/05
dated, Network, onfiguration Envisioned to

048829 Serve Subscribers m Falls Ci\:, NE
ComEared to Exis.ting Network in incoln,
NE, xhibit TRB-2) .

30 8/16/05 8/10/05 Hearing Exhibit Sprint 108 0489(Affidavit of Jeffrev Woosley)
8/10/05 Hearing Exhibit SENTCO 1

.. (5/20/05, Petition for Arbitration of Sprint
Communications Company L.P.; Exhi5it 1:
12/22/04 letter from PaulM. Schudel,
Woods & Aitken LLP, to Monica M. Barone,

31 8/16/05 Es~. [Sprint, discussing steps to address 0490-0523be ore ne~otiation of an interconnection
agreement; Exhibit 2: ~roposed]
Interconnection and eciprocal
Co~ensation Agreement Between·
Sou east Nebraska Telephone Company
and Sprint Communications, L.P.)
8/10/05 Hearing Exhibit SENTCO 2
(6/17/05, Motion to Dismiss Or, in the

32 8/16/05 Alternative, Response of Southeast 0524-0573
Nebraska Telephone Company to Petition
for Arbitration, C-3429)
8/10/05 Hearing Exhibit SENTCO 3
(7/25/04, Pre-Filed Direct Testimony of

0574-058833 8/16/05 Elizabeth A. Sickel with attached 7/25/04
Southeast Nebraska Telephone Company's
Exhibit Designations, C-3429)
8/10/05 Hearin1: Exhibit SENTCO 4
(1/12/05 letter rom Paul M. Schudel,
Woods & Aiken LLP, to Monica M. Barone,
Esq. [Sprint, detailing SENTCO's
unanswered questions, attaching email and
U.S. mail correspondence between S~rint

34 8/16/05 and SENTCO, a copy of his 12/15/04 etter 0589 -0604
to the Commission re: C-3228, and
su~estin~ a meeting between Sprint and
SE TCO acilitated by re~resentativesof the
Commission and/or its taff to discuss the
nature of the interconnection arrangement
Sprint seeks from SENTCOn

8/16/05
8/10/05 Hearing Exhibit SENTCO 5

35 (7/16/04, [Sprint's] Amended Application, 0605 -0613
Application No. 3204)
8/10/05 Hearing Exhibit SENTCO 6

36 8/16/05 (9/21/04, Sprint's ReCf:0nses to 0614 -0621
Interrlvenors' Data Requests, -3204)

Ws540 -3-
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Tab No. Date Filed Document Filed Bates Range
8/10/05 Hearing • Exhibit SENTCO 8

37 8/16/05 (10/1/04, Testimony of James R. Burt on 0622- 0632
Behalf of Sprint, C-3204)
8/10/05 Hearing fxhibit SENTCO 10

38 8/16/05 (11/4/04, Transcript f Proceedings, C-3204, 0633 - 0790
not verified by Reporter) _
8/10/05 Hearing Exhibit SENTCO 12
(6/17/04, Apftlication and Re~uest for
Authority In t e Matter of the App ication of

39 8/16/05 Time Warner Cable Information' Services 0791- 0834(Nebraska), LLC d/b/a Time Warner Cablelor a.
Certificate of Authority to Provide Loca and

. _I-nterexchange Voice Services within the State of
Nebraska

40 8/16/05 8/10/05 Hearing Exhibit SENTCO 13 0835 -0850

41 8/16/05 8/10/05 Hearing Exhibit SENTCO 14 0851-0862

8/10/05 Hearing Exhibit SENTCO 16

42 8/16/05 (9/17/04, Transcrgt of Proceedings re: 0863 - 0967Application No. -3228, not verified by
Reporter)
8/10/05 Hearing Exhibit SENTCO 18
(8/16/99-3/8/02, Tariff Schedule

8/16/05
Mplicable to Local Exchange Services

0968-107943 ithin the State of Nebraska Issued by
~rint Communications Company L.P.,

ebraska Public Service Commission Local
Exchange Tariff No.. 1)
8/10/05 Hearin«, Exhibit SENTCO 19
(6/15/05, Time arner Cable Information
Services (Nebraska), LLC d/b/a Time

44 8/16/05 Warner Cable, Nebraska Rules and 1080-1126
Regulations and Schedule of Charges
Applicable to Local and Interexchange
Services, Nebraska P.S.c. Tariff No. 1) -
8/10/05 - Hearing Exhibit SENTC021
(7/29/05 letter from Brad A. Gas~er, ~rint,
to NPSC with attached 8/1 05 print

45 8/16/05 Communications Company, L.P. Nebraska 1127 -1243Tariff P.S.c. No.2 [introducing intrastate
access service offered by S8rint's
Co~etitive Local Exchangearrier
(CL Cm. -

8/16/05
8/10/05 Hearing Exhibit SENTCO 22

46 (8/3/05, Pre-Filed Rebuttal Testimony of 1244-1290-
Steven E. Watkins, C-3429) -

Ws540 -4-
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Tab No. Date Filed Document Filed Bates Range
8/10/05 Hearing .' Exhibit SENTCO 23
(8/9/05, notarized- Certificate of NPSC
Accountant John B,urvainis [re: Sprint's

8/16/05
Nebraska Tariff P.S.~No.1, that Sprint has

47 no other tariff curre tly on file with the 1291-1292
Commission; re: Time Warner Cable's
Nebraska p.s.c.. Tariff No. 1; that Time
Warner has no other tariff currently on file
with the Commission], C-3429)
8/10/05 Hearing Exhibit SENTCO 24
(8/9/05, notarized Certificate of NPSC

48 8/16/05 Administrative Assistant Anne Bogus 1293 -1294
[attesting to accurafit and completeness of
certain records and . es relating to C-32041)
8/10/05 Hearing Exhibit SENTCO 25
(8/9/05, notarized Certificate of NPSC

49 8/16/05 Administrative Assistant Anne Bogus. 1295 -1296
[attesting to accura~ and completeness of
certain records and fi es relating to C-3204l)

8/17/05
Hearing Officer Order (Opinion and

50 Findings; -Order), C-3429; Certification of 1297 -1299
Order

51 9/2/05 Post-HearinJ Brief of Southeast Nebraska 1300-1320Telephone ompany, C-3429

9/2/05
[Southeast Nebraska Telephone Company's]

52 Proposed Order-Interconnection Agreement 1321-1341
Approved as Modified) , C-3429

53 9/9/05 Post-Hearing Brief of S~rint 1342 -1434Communications Company L.P. , C-342

54 9/9/05 Sprint Communications Company L.P.'s 1435 -1444Proposed Order, C-3429

55 9/13/05 Findings and Conclusions; Order,C-3429; 1445 -1460Certification of Order
Letter to NPSC with attached fully executed

10/11/05
Interconnection and Reciprocal

56 Co~ensation Agreement Between 1461-1481
Sou east Nebraska Telephone Com~any
and Sprint Communications L.P., C-342

57 10/25/05 Notice of C-3429 application and public 1482meeting 11 /1/05
Post-Decision Statement of Sprint

11/2/05
Communications Company L.P. Concernina58 Interconnection Agreement To Be Approve 1483 -1486
Pursuant to Commission's September 13,
2005 Order, C-3429
Statement of Southeast Nebraska Telephone

59 11/2/05 Company Concerning Interconnection 1487 -1489Agreement To Be Acrroved Pursuant to
Commission's Septem er 13, 2005 Order

60 11/22/05 ~inion and Findings; Order; Certification 1490 -1492o Order .

Ws540 - 5-
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The Record on Appeal shall also include a st1parate volume titled "Stipulated Confidential
".,

Record on Appeal" containing the following two doc?ments:

\
Tab No. Date Filed Document Filed Bates Ranr;e

8/10/05 Hearing Exhibit SENTCO 20
(7/18/05, Sprint Communications
Company L.P.'s Re60nses to Southeast
Nebraska Telephone ompany's First Set of
Interrogatories, Requests to Produce
Documents and Re~uests for Admissions 0001

8/16/05
. with attached unsea ed envelope marked Confidential1 "[Confidential Attachments to Sprint -0531Communications Company L.P. Responses Confidentialto Data Requests], containing two

Wholesale Voice Services A~eements, and
attached 10/8/04 terconnection
Agreement Between ALLTEL Nebraska,
Inc. & Sprint Communications Company
L.P., C-3429)

8/10/05 Hearing Exhibit SENTCO 7 0532
Confidential2 8/16/05 [Submitted in an envelope marked -0533"Confidential"] Confidential

Although plaintiff Sprint is e-filing this stipulation, due to the size of the stipulated

record, the stipulated record need not be e-filed and instead Sprint has made

arrangements to have a copy of the stipulated record and a copy of this stipulation

delivered to the Clerk of the Court.

Dated: January 17, 2005

Ws540

SPRINT COMMUNICATIONS COMPANY L.P.

By: s/
Raymond A. Cardozo; CA #173263
REED SMITH LLP
Two Embarcadero Center, Suite 2000
San Francisco, CA 94111
Tel:(415) 543-8700
Fax:(415) 391-8269

E-mail: rcardozo®reedsmith.com

Its Attorney

-6-
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Dated: January 17, 2005

Dated: January 17, 2005

Ws540

."

NEBRASKA PUBLIC SERVICE COMMISSION,
F~ E. LANDIS, JR., ANNE C. BOYLE,
LOWE~L JOHNSON, ROD JOHNSON AND
GERAlf L. VAP, Commission Defendants

By~ s/
L. Jay Bartel, #17247

.. Assistant Attorney General
2115 State Capitol '
Lincoln, NE 68509-8920
Tel: (402) 471-2682
E-mail: jay.bartel@ago.ne.gov

Their Attorney

SOUTHEAST NEBRASKA TELEPHONE
COMPANY, Defendant/Intervenor

By: s/
Paul M. Schudel, #13723
James A. Overcash, #18627
WOODS & AITKEN LLP
301 South 13th Street, Suite 500
Lincoln,NE 68508
Tel: (402) 43607599
E-mail: pschudel@Woodsaitken.com
E-mail: jovercash@Woodsaitken.com

Its Attorneys

- 7 -



BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

158
_....... -

f~l

e=l

~ ~
=:::I U)- IN RE":

SPRINT COMMUNICATIONS COMPANY
L.P. PETITION FOR ARBITRATION
UNDER THE TELECOMMUNICATIONS
ACT.

)Application No.
) C-3429
)
) EXHIBITS
) VOLUME I I
)

... ~-,

6

7

8

I hereby certify that this Volume

contains Exhibits PSC 1 and 2, Sprint Nos. 102

9 through 108 and SENTCO Nos. 1 through 8, 10, 12

10 through 14, 16, 18 through 25 offered in

11 evidence in the above-entitled case, tried on

12 August 10, 2005, at Lincoln, Nebraska, before

13 the Public Service Commissioners, and the same

14 are hereby made a part of the transcript

15 prepared by me in said case.-

16

17

18

19

20

21

22

23

24

25

Dated this 16th day of August, 2005.

Court Reporter

0433
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ERIC H. LINDQUIST. P.C.• L.L.O.
Attorney

8712 West Dodge Road
Suite 260

NOnCE OF TRUSTEE'S SALE
TO WHOM IT MAY CONCERN:

You are hereby notified that pursuant to a
power of sale contained in the deed of trust
in the original principal amount of
$40.000.00 executed by David N. Petrick and
Nancy J. Petrick. husband and wife, which
was filed lor record, on November 22. 1989.
in Book 3433 at flage 604 of the Mortgage
Records"in the·office 01 the Register of Deeds
of Douglas County. Nebraska. the property
described below, will be sold by the under
signed at public auction -to the hig hest
bidder for cash or·cs rtffied or cashier's
check, on the first Iloor outside the Jury
Assemblv Room in the Hall 01 Justice. 1701
Farnam Street. in the City 01 Omaha. Dou g
las County, Nebraska at' 9:00 a.m. on July
14,2005:

lot 1. Oakhurst Park Replat 2. an addition
.!"'O th ....c;~ -.. ~~~...~•. ~4__..... --,,_.-

except this requirement is waived When the·
highest bidder is the ben eficiary_ The pur
chase~ is responsible for afl fees or taxes,
including the documentary stamp tax. This
sale is made without wa rranties as to titfe or
condi tion of the property.

ERIC H. UNDQUIST.
Successor Trustee

fS-27&6-3.,0.17&24-o5

ERIC H. LINDQUIST. P.C.• LLO.
Attorney

8712 West Dodge Road
Suite 260

NOnCE OF TRUSTEE'S SALE
TO WHOM IT MAY CONCERN:

You are hereby notified that pursuant to a
power of sale contained in the deed of trust
in the original - principal amount of
$70,550.00 executed by lawan J. English.
Trustor. which was filed for record on Feb
ruary 2, 2001. in Book 6312 at Page 279 of
the Mortgage Records in the office of the
Register of Deeds 01 Douglas County. Ne
braska. the property described below. will be
sold by the unde rsigned at public auction to
the highest bidder lor cash or certified or
cashier's check, on the first floor outside lhe
Jury Assembty Room in the Hall of Ju stice,
1701 Famam Street. in the City of Omaha,
DOU91aS County. Nebraska at 9:00 .a.m. on
.July 14.2005:

lot 1. Bensonvale Acres Aeplat 4. an addi
tion to the City of Omaha. as surveyed.
platted and recorded in Douglas County.
Nebraska.
The highest bidder is required to deliver

cash or c;ertified funds to the undersigned by
the close of business on the day of sale.
except this requirement is waived when the
highest bidder is the ben eficiary. The pur
chaser is responsible for all fees or taxes.
inclUding the documentary stamp tax. This
sale is made without wa rranties as to title or
condi tion of the property.

ERIC H. UNDQUIST.
Successor Trustee

_15-27&6-3.10.17&24-05

BUSTER BROWN.
City Clerk

5-27-05

II Trustee's Sales II

BUSTER BROW"'.
. CityOerk

Page 8

5-27-05

'NonCE TO PUBLIC'
'NOnCE OF HEARING FOR AN AFTER·
HOURS DANCE PERMIT LOCATED AT

10909 'M' Sl"REET'
Application by Sumana Hospitality, LLC

dba 'Days Hotel' requesting issuance of an
after-hours dance permit at 10909 'M'
Street. .

Public Hearing will be held belore the City
Council 01 the City 01 Omaha. Legislative
Chambers. OmahalOouglas Civic Center.
1819 Farnam Street. on June 7. 2005 at
2:00 p.m.

.City of Omaha II
ALL REQUES-TS FOR SIGN LAN

GUAGE INTERPRETERS (SIGNERS)
WILL REQUIRE A MINIMUM OF 48
HOURS ADVANCE NOTICE.

IF ALTERNATIVE FORMATS ARE
NEED~ED•.ALL REQUESTS WILL RE
QUIRE A MINIMUM OF 72 HOURS
ADVANCE NOTICE.

PLEASE NOTIFY BUSTER BROWN
CITY CLERK - 444-5557. IF

ARRANGEMENTS NEED TO BE
MADE.

STATE OF NEBRAS~
NEW PUBLIC NOTICES

NEBRASKA
PUBLIC SERVICE COMMISSION

300 The Atrium, 1200 N Street, P.O. Box 94927
Lincoln. Nebraska 68509

.The lollowing application(s) may be inspected at the office 01 the Nebraska Public Service
Commission during regular office hourS. Interventions must be filed with the Commission in
the manner and within the time prescribed in Section 14 of the Rules of CommisSion Proce
dure, Trtfe 291, NAC Chapter 1.
C-3429 Sprint Communications Company LP. (Sprintl.• Overland. Kansas. petition lor arbi
tration under the Telecommunications Act of certain issues associated with the proposed
interconnection agreement between Sprint and Southeast· Nebraska T"e'ephone Company.
C-3430 In the Matter 01 Qwest Corporation. Denver, Colorado. seeking expedite lor design
services amendment to the interconnection agreement with AT&T Communications of the
Midwest. Inc~. Denver. Colorado, and TCG Omaha. Denver. Colorado.

5-27-05 '. ..,.. ~ 1- . d I~ ", 0 ~
~~~fry1C.s+ e.A S 1(;-0'--1- 0

N· ;~W·""· P.'U"b]l~~ N~·o··tice~
....0.>'> ~ _ l'...-.. ~ _.... _ lJ -.. -.. ~~ Q;

II

r

ERIC H. LINDQUIST. P.C., L.L.D.
Attorney

8712 West Dodge Road
Suite 260

NOnCE OF TRUSTEE'S SALE
TO WHOM IT MAY CONCERN:

You are hereby notified that pursuant to a
power 01 sale contained in the deed 01 trust
in the original principal amount of
$158.800.00 executed by Margaret Irian. a
single person, which was filed for record on
December 29, 2003 as" Instrument No.
2003248677 of the Mortgage Records in the
office of the Register of Deeds 01 Douglas
County. Nebraska. the property described
below. wil be sold by the undersigned at
public auction to the hig hest bidder lor cash
or certified or cashier's check, on the. first
floor outside the Jury Assembly Room .in the
Hall of Justice. 1701 Farnam Street. in "the
City of Omaha. Douglas County, Nebraska at
9:00 a.m. on July 14. 2005'

Lot 22. Block 9, Country Club District. as
surveyed, platted and recorded in Dou 9
las County, in the State of Nebraska.

_The highest bidder is required to deliver.

_: ..~:~.~~:~;~¥~ ... rr?"!.~",:.~~.~~~~--=,~~~~~~-~.,:"":'::-::';~~-~~~~~~::~.~7-~~"':':4.~~"!.~~~~~ ..b:",_.

.t.
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~£hrazka 'uhlic~£rftir£ QIummizziun
./ - -'ISSIONERS:

;. BOYLE

.coLL C. JOHNSON

ROD JOHNSON

FRANK E. LANDIS

GERALD LVAP

EXEClTTIVE DIRECTOR:

ANDY S. POLLOCK

June 29, 2005

To Whom It May Concern:

CERTIFICATION

300 The Atrium, 1200 N Street, lincoln, NE 685011

Post OffICe Box 94927, lincoln, NE 68509-4927

Webslle: www.psc.stale.ne.us

Phone: (402) ~71-3101

Fax: (402) 471-0254

NEBRASKA CONSUMER HOTUNE:

1-800-526-0017

I, Andy S. Pollock, Executive Director ofthe Nebraska Public Service Commission, hereby certify· .
that the enclosed is a true and correct copy ofthe original order made and entered in C-3429 on the
28th day of June 2005. The original order is filed and recorded in the official records of the
Commission.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affIxed the Seal of the Nebraska
Public Service Commission, Lincoln, Nebraska, this 28th day ofJune 2005.

ASP:dk

Enclosure

cc: Diane C. Browning, 6450 Sprint Parkway, Mailstop KSOPHN0212-2A511, Overland
Park, KS 66251
Bradford E. Kistler, Kinsey RIdenouer Becker & Kistler, LLP, 601 Lincoln Square, 121
S. 13th $t., Lincoln, NE 68501
Elizabeth A. Sickel, Southeast Nebraska Telephone Co., 110 W. 17th St., Falls City, NE
68355
Paul M. Schudel, Woods & Aiken, LLP, 301 S. 13th St., Ste. 500, Lincoln, NE 68508

0435
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SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of Sprint
Communications Company L.P.,
Overland Park, Kansas, Petition
for arbitration under the
Telecommunications Act, of
certain issues associated with
the proposed interconnection
agreement between Sprint and
Southeast Nebraska Telephone
Company, Falls City.

BY THE HEARING OFFICER:

) Application No. C-3429
)
)

) PLANNING CONFERENCE ORDER
)
)
)
)
)

) Entered: June 28, 2005

o PIN ION AND FIN DIN G S

On June 22, 2005, a planning conference was held in the
Commission Library, Lincoln Nebraska. Ms. Diane Browning
appeared for Sprint Communications Company L.P. (Sprint) by
telephone. Mr. James Overcash and Mr. Paul Schudel appeared for
Southeast Nebraska Telephone Company (SENTCO). SENTCO and
Sprint may collectively be referred to below as the "Parties."

In response to Sprint's Petition, SENTCO filed on or about
June 17, 2005 a Motion to Dismiss or, in the Alternative,
Response to the Petition. Without waiving SENTCO's positions in
the Motion to Dismiss and Response, the Parties have agreed that
the issues raised therein will be resolved in conjunction with
the Commission's decision in this proceeding after the
presentation of evidence, hearing, and submission of proposed
orders/briefs under the schedule set forth below. Accordingly,
the Commission will not hold a separate hearing on the Motion to
Dismiss, and Sprint is not required to respond to the Motion to
Dismiss. Instead, the Commission will address the Motion to
Dismiss and any opposition thereto as part of its decision in
this matter. In "establishing this procedure, the Commission
specifically notes that all arguments raised in the Motion to
Dismiss are preserved and that the Parties may address and
respond to those arguments as part of the post-hearing proposed
orders/briefs to be submitted to the Commission following the
hearing. Moreover, the Parties' agreement does not prevent
either of them from raising additional arguments or assertions
that arise out of the presentation of evidence or the record
from the hearing on Sprint's Petition.

0436
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Accordingly, pursuant
conference the following
parties:
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to the discussions at the planning
schedule was agreed upon by the

Event

Serve Discovery

Objections to Discovery Served

Hearing on Objections

Order on Objections

Responses to Discovery Served

Prefiled Direct Testimony
and corresponding Exhibits

Date

June 28, 2005

July 5, 2005

July 6, 2005 at 1:30 p.m.

July 8, 2005

July 14, 2005

July 25, 2005

Prefiled Rebuttal Testimony
and corresponding Exhibits

Proposed Order/Brief
Submission deadline

August 3, 2005

September 2, 2005

0437

Any exhibits to be utilized at hearing solely for
impeachment purposes need not be prefiled.

The parties agreed to limit the scope of discovery. The
number of interrogatories to be served is limited to twenty
(20). The number of document requests shall be limited to five
(5). The number of requests for admissions shall be limited to
ten (10).

Service of discovery, objections, testimony, exhibits and
briefs by electronic mail shall be required. Email service of
relevant documents by 5:00 p.m. CDT on the dates set forth above
shall be deemed timely. Paper copies of all materials served by
email shall be provided by regular u.S. Mail.

The hearing in this matter will be held in the Commission
Hearing Room, 300 The Atrium Building, 1200 N Street, Lincoln,
Nebraska on August la, 2005 at 10:00 a.m. The Commission
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expects to release its decision on September 13, 2005 which is
prior to the nine month deadline set forth in section
252(b) (4) (C) of the Telecommunications Act of 1996.

o R D E R

IT IS THEREFORE ORDERED. by the Hearing Officer that the
foregoing procedural schedule be and it is hereby adopted.

MADE AND ENTERED at Lincoln, Nebraska this 28th day of June,
2005.

NEBRASKA PUBLIC SERVICE COMMISSION
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MR.BURT'S PROFESSIONAL BACKGROUND

Please state your name, business address, employer and current position.

My name is James R. Burt. My business address is 6450 Sprint Parkway,

Overland Park, KS 66251. I am employed as Director - Regulatory Policy for

SprintlUnited Management Company.

Please summarize your educational and professional background.

I received a Bachelor of Science degree in Electronics, Engineering from the

University of South Dakota in 1980 and a Masters in Business Administration

from Rockhurst College in 1989.

I became Director - Regulatory Policy in February of 2001. I am responsible for

developing state and federal regulatory policy and legislative policy for Sprint

Corporation, including the coordination of regulatory and legislative policies

across the various Sprint business units and the advocacy of such policies before

regulatory and legislative bodies.

From 1997 to February of 2001, I was Director-Local Market Planning. I was

responsible for policy and regulatory position development and advocacy from a

CLEC perspective. In addition, I supported Interconnection Agreement

negotiations and had responsibility for various other regulatory issues pertaining

to Sprint's CLEC efforts.
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From 1996 to 1997, I was Local Market Director responsible for Sprint's

Interconnection Agreement negotiations with BellSouth.

I was Director - Carrier Markets for Sprint's Local Telecom Division from 1994

to 1996. My responsibilities included inter-exchange carrier account management

and management of one ofSprint's Inter-exchange Carrier service centers.

From 1991 to 1994, I was General Manager of United Telephone Long Distance,

a long distance subsidiary of SprintlUnited Telephone Company. I had P&L,

marketing and operations responsibilities.

From 1989 to 1991, I held the position of Network Sales Manager responsible for

sales of business data and network solutions within Sprint's Local Telecom

Division.

From 1988 to 1989, I functioned as the Product Manager for data and network

services also for Sprint's Local Telecom Division.

Prior to Sprint I worked for Ericsson Inc. for eight years with positions in both

engineering and marketing.

0443

2



45 Q. Have you testified before any regulatory commissions?

46 A. Yes. I have testified in Georgia, Louisiana, Pennsylvania, Maryland, llIinois,

47 Nebraska, Florida and Iowa, and have supported the development of testimony in

48 many other states.

49

50 Q. On whose behalf are you testifying?

51 A. I'm testifying on behalf of Sprint Communications Company L.P (hereafter

52 referred to as "Sprint").

53

54 II. TillS TESTIMONY DESCRIBES THE TYPE OF
55 TELECOMMUNICATIONS SERVICE SPRINT PROPOSES TO
56 PROVIDE IN SENTCO'S SERVING TERRITORIES, THE NETWORK

- 57 USED TO PROVIDE TillS SERVICE, AND BOW SPRINT QUALIFIES
58 FOR INTERCONNECTION UNDER THE TELECOMMUNICATIONS
59 ACT OF 1996.
60
61 Q. What is the purpose of your testimony?

62 A. The purpose of my testimony is to:

63 • Describe the facilities-based local voice telephone service that Sprint, together

64 with other competitive service providers such as Time Warner Cable

65 (''TWC'·). seeks to offer to all customers of such services in Nebraska, and

66 more specifically, the areas served by Southeast Nebraska Telephone

67 Company C'SENTCO").

68 • Explain to the Commission the precise manner in which Sprint and the other

69 service providers plan to cooperate to offer competitive local voice service to

70 customers in SENTCO loc41 service territories. to explain to the Commission-

3
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that the service is not a private service, but will be offered to the public,

without restriction, and to explain that Sprint intends to offer its

interconnection services to all entities in the applicable cI~s (i.e., all entities

who desire the services and who have comparable "last mile" facilities to the

cable companies);

• Describe the network configuration Sprint plans to utilize to serve customers

in SENTCO's local service areas;

• Explain the policy reasons why Sprint believes that the business model it

seeks to employ with TWC to allow facilities-based local voice services to be

offered in competition with SENTCO supports the pro-competitive purposes

of the Communications Act of 1934, as amended by the Telecommunications

Act of 1996, 47 U.S.C. §151 et seq. (the "Act");

• Contrast the nature of Sprint's services with cable modem Internet services

and Voice Over Internet Protocol (''VoW') services; and

• Address Sprint's positions as to Arbitration Issues 1 and 2.

SPRINT'S BUSINESS MODEL PROPOSES TO BRING A NEW
COMPETITIVE VOICE SERVICE TO SENTCO'S SERVING
TERRITORIES.

Can you describe your understanding of the current competitive

environment in SENTCO serving territories?

Setting aside the discussion of the proposed services that are at issue in this

Arbitration proceeding, currently there is little or no competition for local voice

. telephone services in SENTCO's serving territories. SENTCO is serving most, if

4
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not all, of the customers of local voice services in its tenitories. The larger

Nebraska cities such as Lincoln and Omaha have experienced some competitive

local exchange carrier ("CLEC") entry, by cable companies, traditional CLECs,

and inter-exchange carriers ("IXCs") providing local exchange services. In

contrast. Nebraska's:rUral exchanges have seen little, if any, facilities-based

competition.

How will Sprint's service help introduce competition into SENTCO's serving

territories?

The service resulting from Sprint's business model would be one of the first, if

not the first, competitive landIine telecommunications ventures into SENTCO's

serving territories. In addition, the service does not require the customer to invest

in a broadband connection and a computer, which the customer would have to

pUIChase to utilize a Voice over Internet Protocol ("VoIP") service. Sprint

believes that there is a demand in those areas for services provided by carriers

other than SENTCO. For example, TWC provided to Sprint the attached letter

from a potential subscriber of the competitive local voice service (see Exhibit

JRB-3).

SPRINT'S BUSINESS MODEL UTILIZES THE COMBINED
RESOURCES OF TWO SERVICE PROVIDERS TO BRING COST·
EFFECTIVE NEW VOICE TELECOMMUNICATIONS SERVICES TO
NEBRASKA CUSTOMERS SOONER THAN IF EITHER SERVICE
PROVIDER ATTEMPTED TO PROVIDE THIS SERVICE ALONE.

5
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Please describe the business model that Sprint has chosen to bring local voice

telephone services to Nebraska consumers in SENTCQ's serving territories.

Sprint has chosen to combine and leverage resources. capabilities, expertise,

assets and market position with other competitive service providers. including

TWC, to bring facilities-based competitive voice services to commmers in

Nebraska. These services are positioned to compete directly with urban and rural

ILEC services. The model is simple. Sprint provides switching; public switched

telephone network (''PSTNn
) interconnectivity including all inter-carrier

compensation; numbering resources. administration and porting; domestic and

. international toll service; operator and directory assistance and numerous back-

office functions. In this case. TWC provides last-mile facilities to the customer

premise (commonly referred to as the loop). sales. billing. customer service. and

installation. This business model has proven to be effective in providing over

400.000 consumers a viable alternative to their ILEC service in 13 states. Sprint

is providing these services under approved interconnection agreements in Kansas.

Missouri, Minnesota, lllinois, Wisconsin.·Ohio, Mississippi, Louisiana, Michigan,

Texas. New Jersey and New York. In addition, other carriers (for example, MCl)

are providing similar services under approved interconnection agreements in other

states. including Ohio. California, North Carolina. South Carolina. Tennessee and

Hawaii. Sprint continues to look for additional relationships similar to those

already established by it and competitors seeking to compete with ILECs to

provide local exchange services.
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network and expertise to provide the competitive local voice products to

.customers in SENTCO's serving territory. But as a regulated provider of toll

services and interexchange services in Nebraska, Sprint is required to abide by all

relevant regulations, orders, resolutions, and legal requirements established by the

Commission and the Federal Communications Commission (''FCC''). In addition,

the contract between Sprint and TWC obligates Sprint to abide by all local, state,

and federal laws and regulations and to obtain, file, and maintain all Regulatory

Requirements (as that term is defmed by the contract) as may be required by any

governmental authority having jurisdiction over its business.

Why have Sprint and TWC chosen this business model?

While I do not speak for TWC, I believe that one of the more important reasons

why Sprint and TWC have chosen this business model are because it capitalizes

on the resources and capabilities of both companies to allow for market entry far

sooner than if either TWC or Sprint were to attempt to enter the market alone.

What resources does Sprint contribute to this business model?

For its part, Sprint has switches capable of providing competitive local and long

distance voice services, a nationwide long distance network consisting of

transport facilities and switches, knowledge of CLEC services, experience in

interconnection, number portability, dialing parity, inter-carrier compensation, an

operator services platform, etc., but it does not have facilities directly to the

customer premises in certain areas such as the SENTCO serving territory. It

0449
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would be expensive for Sprint to duplicate the loop facilities maintained by

ILECS such as SENTCO or the <1oop like" facilities such as those maintained by

TWC, and difficult to do so using unbundled network elements ("UNEs").

Accordingly, the synergies of the proposed SprintffWC model are obvious.

TWC has last-mile facilities consisting of their Hybrid Fiber Coax r<lIFe')

network and existing relationships with current video and high-speed Internet

customers. Sprint has over a hundred years of experience in the voice

telecommunications market, a robust long distance network, switches and other

equipment with connections to the PSTN, and years of experience negotiating

interconnection and provisioning facilities-based competitive voice service.

What resources does TWC contribute to this business model?

TWC has facilities to customer premises and existing relationships with

customers. On the other hand, it is Sprint's understanding that TWC does not

have many of the network elements and systems to allow voice

telecommunications service to be provided over those facilities in ways that are

indistinguishable to users from Plain Old Telephone Service ("POTS"). TWC

does not have a switch, has not negotiated interconnection agreements with

ILECs, does not have a nationwide long distance network, does not have the

systems to bill reciprocal compensation or exchange access, and did not desire to

hire .or develop the necessary expertise to perform many of the functions required

to operate a competitive local exchange carrier.
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What customer benefit will result from implementation of the business model

described above?

Implementation of this business model permits Nebraska customers in SENTCO's·

serving areas to have a meaningful alternative for local telephone services The

presence of that choice, alone, might produce competitive advantages to

customers in the form of lower prices and better services as competitors respond

to the new competition offered through this business model.

SPRINT'S BUSINESS MODEL IS WHOLLY CONSISTENT WITH THE
PRO-COMPETITION GOALS OF TELECOMMUNICATIONS ACT OF
1996.

Is the business model described above consistent with the intent and

structure of the Act as you understand it?

Yes. Although the business model described above may not be the only way to

bring competitive facilities-based services to customers in SENrCO territory, it is

a legitimate business model which qualifies for interconnection under the Act.

The business model being utilized by Sprint and TWC is consistent with my

understanding of the intent of the Act. As shown in the Preamble of the Act itself,

and in sections like Section 157, one of Congress' primary purposes in passing the

Act was to encourage competition in the local marketplace and to encourage the

provision ofnew technologies and services to the public. Sprint seeks to do just

that The Act gives potential competing local exchange carners the option: (i) of

self-provisioning service, (ii) reselling the telecommunications services of an

ll...EC or other local exchange carrier, or (iii) purchasing unbundled network
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238 elements from an ll...EC and providing services though the use of these "leased"

239 elements.

240 Q. Is the business model at issue here consistent with the three forms of

241 competition contemplated by the Act? Please explain.

242 A. Yes, the business model at issue here is consistent with these three fOImS of

243 competition, because the Act gives new entrants considerable flexibility to choose

244 whether to use any or all of the three identified methods. A competitive entrant

245 may use resaIe of another carrier's services entirely, or may provide each of the

246 network elements itselfby building out an entire duplicative network that mirrors

247 the ll...EC traditional monopoly network facilities. On the other hand, new

. 248 entrants may seek a combined approach, where the carrierprovides some, but not

- 249 all, of the network itself, and relies upon other carriers to provide other parts of"

250 the network. The business model is an example of the "combined" approach

251 where some portion of facilities essential to permit local exchange services is

252 provided by Sprint and another service provider such as TWC. The end result,

253 however, is the same. The customer is permitted to place or receive a telephone

254 call from his or her premises over the PSTN. The customer thus has a choice

255 whether to use SENTCO or Sprint and another service provider such as TWC to

256 receive such services.

257

258 Q. Before discussing the specific SprintffWC arrangement, can you please

259 describe the network elements or functions that a competitive entrant must

260 obtain in order to provide local service.

t
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261 A. In its simplest form. a competitive entrant must obtain three network elements or

262 functions in order to provide local service: (1) it must have acc~s to a connection

263 to the customer premise, e.g., the last mile or the loop; (2) it must have access to

264 an end office switching function; and (3) it must be able to interconnect to the

265 PSTN which allows the calls to be routed to and from the called and calling

266 parties.

267

268 Q. You stated above that a competitive entrant has various choices in how it

269 obtains each of three network elements or functions you just described.

270 Please explain.

; 271 A. Yes. As I mentioned above, the Act gives competitive entrants flexibility in how
~
\

272 it obtains these three network elements or functions. It can provide them itself or

273 it can outsource them to other telecommunications carriers or the nEC. For

274 example, to get to the customer premise, a competitive entrant can build and use

275 its own loop, purchase the loop from an ILEC, or purchase it from another service

276 provider. The same is true for switching and interconnection; the CLEC can self-

277 provision these capabilities or purchase them from the ILEe oranother service

278 provider.

279

2&0 Q. Please provide an example of how a competitive voice provider is allowed

281 under the Act to enter the market through the exclusive use of another

282 entity's network.
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283 A. There are two examples of how a competitive entrant can use the network

284 elements or functions of another entity exclusively. The ftrst is called the

285 "Unbundled Network Element Platfonn," commonly referred to as UNE-P. The

2.86 second is resale. UNE-P is typically purchased from the ILEC. A competitive

287 entrant purchases all the network elements and functions from the llEC,

288 combines them, brands the seJ'Vice as its own, and provides and bills the

289 completed service at retail to its customers. The second example involves a

290 CLEC which provides services through resale. There are two forms of resale:

291 resale of an ILEC's service or resale of a eLEC's service. In both forms of resale

292 instances, the competitive entrant purchases a completed service consisting of

293 loop, switching, and interconnection, re-brands the service as its own, and
4-'\ 294 provides it at retail to its customers.

295

296 Q. Please expand on the resale example in which a competitive entrant

297 purchases a completed service from a CLEC and re-brands the service in its

298 own name for sale to its customers.

299 A. The Act requires all local· exchange earners, including CLECs, to resell their

300 services. As a result of this requirement of the Act, a facilities-based CLEC

301 owning its own switch and provisioning its own local interconnection trunks

302 pursuant to a Section 251 interconnection agreement with an ILEC is required to

303 resell its service, including the local interconnection function, to any other

304 requesting carrier. In other words, assume CLEC 'A' is a facilities-based CLEC

305 with its own switch interconnected to the ILEC pursuant to a Section 251
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324

325
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327

328

agreement. CLEC 'B' has the right to resell the telecommunications services of

CLEC 'A'. The resulting situation would be a retail customer served by CLEC

'B' using the switch and interconnection trunks of CLEC 'A'. This is exactly

what Sprint and TWC have agreed to do. Therefore, the business model being

utilized by Sprint and TWC is consistent with a business model that is required in

the Telecom Act. -

Please provide an example of the combined approach you mentioned above

and compare it to the SprintITWC arrangement.

There are two forms of the combined approach I would like to describe and

compare tothe SprintITWC arrangement.

Example 1: In over 30 markets across the United States, Sprint, as the retail

service provider, has purchased switching and interconnection from another

eLEC and purchased its own loops from the ILEC. This is comparable to the

SprlntffWC arrangement in that Sprint is the retail provider (comparable to TWC

in the current situation) purchasing switching and interconnection from another

ernC (comparable to Sprint's role in the current situation).

Example 2: Sprint has purchased unbundled network elements in the fonn of

UNE-P from another CLEC who has purchased them from the ILEC. Sprint is

providing retail service in this manner in over 30 states and the District of

Columbia. This is comparable to the SprintfIWC arrangement because, again,

Sprint as the retail service provider has purchased the network elements and

functions necessary to provide a completed local service from another CLEC.

14
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329

330 Q. Is the provision of a retail service utilizing the combined networks of two

331 service providers a Conn of local competition authorized by the Act?

332 A. Yes. Regardless of the scenario selected, the Act established a framework to

333 permit competitors to enter the market in a variety ofways to allow customers to

334 receive the benefits of having more choices for their telecommunications services.

335 Second, the two examples being used by Sprint that Ijust explained are very

336 similar to the SpnntffWC arrangement. In both instances one carrier, Sprint, is

337 providing the retail service and another carrier is using its rights under the Act to

338 acquire UNEs and/or local interconnection and providing it to Sprint. The

339 SprintIfWC arrangement is essentially the same but puts Sprint in the opposite

~

position of being the carrier attempting to exercise its rights to interconnect with340

341 SENTCO and provide that service to TWC, the retail provider. The SprintffWC

342 arrangement may be the only model that will provide the consumers in

343 SENTCO's franchise territory an alternative to SENTCO itself.

344

345 VI. IN THE SPRINT BUSINESS MODEL, SPRINT PROVIDFS THE SAME
346 SWITCHING AND INTERCONNECTION CAPABILITIES THAT IT
347 PROVIDFS FOR ITS OTHER TELECOMMUNICAnONS SERVICFS,
348 WHILE THE LOOP CONNECTION TO THE CUSTOMER IS PROVIDED
349 BY ANOTHER SERVICE PROVIDER.
350
351 Q. Under this business model, which company provides the three network

352 elements or functions: the loop, switching and interconnection?

353 A. The business model can be explained in terms of these three elements or functions

354 I described earlier. Sprint provides switching and interconnection, and TWC

15
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374

375

376

377

provides the loop connecting the customer premises to Sprint'S Class 5 end office

switch. A head end is the originating point of the video signals in a cable

television system.

Please describe the network configuration being deployed by Sprint and

TWC.

Following is a description of the network configuration being deployed by Sprint

and TWC. Please refer to Exhibit JRB-l for a diagram of what I am describing.

TWC's customers will have a device located in their home called an eMTA or

embedded Multi-media Terminal Adapter. This device connects the customer's

telephones and the coaxial cable that enters the home. The coaxial cable exits the

customer's home and terminates in TWC's head end where the television signals

are separated out from the voice telecommunications signals. A head end is the

originating point of the video signals in a cable television system. The voice

signals are routed to a device called a CMTS or Cable Modem Tennination

System. The CMrS is connected to a PBX-like switch owned by TWC. This

device aggregates customer voice traffic for transmission to Sprint's Class 5 end

office switch. The Sprint Class 5 end office switch uses the calling party and

called party information to route the traffic to the appropriate destinations. For

example, if the calling party and called party are within the same local calling

area the call will be routed to the interconnection trunks between Sprint and the

ILEC for termination to the appropriate called party. If the customer dials 911,

the call is routed over the trunks Sprint has provisioned between the Sprint Class
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5 end office switch to the appropriate selective router based on the physical

location of the customer dialing 911. The eMfA, coaxial cable, CMTS and PBX-

like switch are all provided by TWC. Sprint providesthe Class 5 end office

switch.. The transport between the PBX-like switch and Sprint's Class 5 switch

can be provided by either Sprint orTWC. Sprint is responsible for all the

interconnectivity to the PSTN for the termination of local, 911, toll, operator and

directory calls.

UNDER SPRINT'S BUSINESS MODEL, THE CUSTOMER RECEIVES A
VOICE SERVICE, NOT A CABLE MODEM SERVICE OR AN
INTERNET TELEPHONY (VOW) SERVICE.

Is the proposed service a cable modem service?

No. The proposed service is not cable modem service, and does not provide

connection to the public Internet as is the case with cable modem.service. Cable

modem service provides customers with high speed access to the Internet, over

the fixed cable network of the cable company. In contrast, the proposed services

are local voice telephone services that are indistinguishable from the Plain Old

Telephone Service ('TOTS") provided by SENTCO and other local exchange

carriers. Customers can use the same type of telephones used by SENTCO

customers. The customers of the proposed service will only be able to originate

and terminate calls from the customer's premises as SENTeO's customers

currently do. The proposed services do not require the customer to have a

broadband Internet connection, and do not require a computer at either end of the

17
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protocol.l Since both services use the Internet protocol, there is a tendency to

claim. (out of misunderstanding or convenience) the services are the same when

nothing could be further from the truth as I described above. The mere fact that

there is one technical similarity, use of the Internet protocol, should not lead one

to the conclusion that the services are the same. Doing so would be like saying

because a Lamborghini and a Ford Escort both utilize black rubber tires, they are

the same types of automobiles. They obviously use the same technology, i.e.,

black rubber tires to make contact with the road, but they are not the same type of

automobile. In fact, about the only substantial similarity is the fact that they are

both considered automobiles. This is also the case for Internet Telephony or VoIP

and the voice service being provided by Sprint and TWC, they are both voice

services, but the similarities beyond that are minimal and certainly should not be

confused in any way.

VIll. SPRINT IS ENflTLED TO RECIPROCAL COMPENSATION FROM
SENTCO FOR THE VOICE CALLS THAT SENTCO'S CUSTOMERS
TERMINATE ON THE SPRINT NETWORK.

Q. Who owns and operates the Class 5 switch that performs the switching and

routing function and through which all calls originate and terminate to the

445 PSTN?

446 A. Sprint owns the Class 5 switch that switches the residential subscribers' voice

447 calls. Sprint's switch performs all switching and routing functions for local,

448 domestic and foreign toll, emergency, oper~tor assisted, directory assistance calls.

I The Internet protocol is part of the TCPIIP family ofprotocols that establish the rules or protocol that
must be followed by devices connected to one another ntilizing the protocol.

19
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It is important to note that every call passing between the PS1N and the

customers of the service being provided pass through Sprint's switch. It is the

only device connected to the PSTN. This switch is identified in the Local

Exchange Routing Guide ("LERG") and is identified by a Common Language

Location Identifier ("CLLI") code. The Local Routing Number associated with

the telephone numbers assigned to the customers directs calls to Sprint's switch.

The Point Codes used for SS? signaling identify Sprint's switch. Sprint is the

entity whose switch is performing every function associated with the

telecommunications services being provided. Therefore, Sprint is the ultimate

an4 only party that is interconnecting with SENTCO under this business model.

SENTCO suggests that Sprint is not entitled to reciprocal compensation

because the traffic does not originate or terminate to end users who are

customers of Sprint. Do the facts in this case support SENTCO's assertion?

No, the facts I have presented and which I will expand upon do not support

SENTCO's assertion. The basis for reciprocal compensation does not depend on

who is actually serving an end riser. It is based on the usage of a carrier's

network. Reciprocal compensation is an arrangement between two carriers in

which each of the two carriers receives compensation from the other carrier for

the transport and termination on each carrier's network of telecommunications

traffic that originates on the network facilities of the other carrier. Transport is

the transmission and any necessary tandem switching of telecommunications

traffic from the interconnection point between the two carriers to the terminating
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carrier's end office switch that directly serves the called party, or equivalent

facility provided by a carrier other than an incumbent LEC. Termination is the

switching of telecoDuntmications traffic at the temJinating carrier's end office

switch, or equivalent facility, and delivery of such traffic to the called party's

premises. Tennination does not include the cost of local loops.

Describe the services Sprint provides to TWC and other competitive service

providers.

Sprint provides telecommunications services including, but not limited to, PS1N

interconnection utilizing Sprint's switch, number assignment using existing

numbers or by acquiring new numbers, number administration functions including

the filing of number utilization reports (NRUF) with the North American

Numbering Plan Administrator (NANPA). Sprint will also perfonn the porting

function, whether the port is from the !LEC or a CLEC to Sprint or vice versa.

Sprint will also be responsible for all inter-carrier compensation including

exchange access and reciprocal compensation. Sprint will be responsible for such

direct end-user services as operator services, directory assistance and directory

assistance call completion. Sprint will also provision 911 circuits to the

appropriate Public Safety Answering Points (pSAP) through the ILEC selective

routers, perform 911 database administration. and negotiate contracts with PSAPs

where necessary. Sprint will place directory listings on behalf of the end-user

customers in the !LEC or third-party directories. In addition, it should be noted

that exchange access is part of the service Sprint provides to the general public

21
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495 and the service Sprint provides to lWC and similarly situated providers. The

496 exchange access is provided directly in Sprint's name, on all toll calls made and

497 -received by the customers. Sprint provides exchange access, which is

498 unquestionably a telecommunications service, indiscriminately, regardless of who

499 the toll carrier is, on a common carrier basis.

500

501
502
503
504
505

IX. THE COMMISSION BAS ALREADY APPROVED AT LEAST ONE
ARRANGEMENT SIMILAR TO THE ONE FOR WHICH SPRINT IS
SEEKING INTERCONNECTION WITH SENTCO.

Q. Has the Commission approved any arrangements in which two entities

combine to provide local voice services in a manner similar to that proposed

by Sprint and TWC here?

Yes. The Commission has approved the arrangement in which Sprint and TWC

currently serve approximately 4,000 customers in the Lincoln, NE metropolitan

area under a model that is indistinguishable.from the proposed model for

SENTCO tenitory. Although the relevant interconnection agreement covering

Lincoln was voluntarily negotiated by Alltel and Sprint, and not the subject of an

interconnection arbitration, the agreement was approved by this Commission in

Docket No. C-33OO by Order dated December 14, 2004. In its Order, the

Commission stated in the third paragraph that "the implementation of the

agreement is consistent with the public interest, convenience, and necessity." In

fact, Sprint and TWC today are providing the identical services in Lincoln under

its interconnection agreement with Alltel. H SENTCO's position prevails, it

might encourage carriers such as Alltel to assert arguments about the continued
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541

viability of their voluntarily negotiated agreements. Ifcarriers such as AlItel do

so, even customers in major metropolitan areas such as Lincoln could likewise be

deprived of competitive facilities-based services. As I understand it, such a result

would be contrary to the intent of the Act and serve only to preserve the

monopolies enjoyed by ILECs and RLECs. Competitive market entry has seen

countless legal challenges since the passage of the Act in 1996 because it was

impossible for Congress to foresee every single issue that could arise or every

.novel approach to competition that the human mind might devise. The

SprintffWC model appea...rs to be just such an approach. It is one that fits fully

within the flexible framework set forth in the Act, yet was not specifically

identified such as "UNEs."

Are the network structure and elements you described above for the

proposed services the same as what is being used to serve customers in

Lincoln, NE?

Yes. The network is essentially the same. Exhibit JRB-2 is a comparison

between what Sprint is proposing for SENTCO territory in Exhibit JRB-l and

what is actually deployed in Lincoln. The differences are a result of the different

geographic details and the fact that the ILEe in Lincoln is AlIte!.

Is the network configuration and interconnection you are seeking with

SENTCO comparable to a typical ILEC to ILEC interconnection?

0.
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Yes. The network configuration and interconnection I've described are

comparable to a typicalILEC to ILEC interconnection. Generally, !LECs provide

their own loops from their switch to their customers and interconnect to other

ILECs via an interconnection trunk comparable to the type Sprint is seeking from

SENTCO.

. .
Does SENTCO currently have any wireless or ILEC interconnections you've

described above?

Although I don't have fIrst hand knowledge that there is a wireless

interconnection, SENTCO does have an interconnection agreement with Western

Wireless, a wireless provider. I would assume the purpose of this interconnection

agreement is to enable SENTCO and Western Wireless to exchange local traffic

over interconnection trunks provisioned pursuant to the terms and conditions of

the contract.

SPRINT OFFERS ITS SERVICES INDISCRIMINATELY.

When did Sprint begin discussions with cable companies such as TWC?

Although I do not work in the department that developed the strategy of creating

relationships with cable companies and other similarly situated companies, I

provide regulatory support for this effort. I frrst got involved in this work in early

2003.

24 0465



564 Q. How did Sprint approach this new business opportunity you have previously

565 described as jointly provided service?

566 A. Sprint identified cable companies as natural partners for a jointly provided

567 competitive voice service offering. Sprint identified potential "business partners"

568 through various means including trade associations such as the National Cable

569 Television Cooperative ("NCTC"), a buying consortium that represents over

570 1,000 independent cable operators, including many smaller operators; attendance

571 at trade shows; etc. Sprint attended one trade show in 2003, four trade shows in

572 2004, and three trade shows so far in 2005. The purpose of attending these trade

573 shows and meeting with the NCfC was to convey to as many cable companies as

574 possible that Sprint was interested in fonning relationships to provide competitive

- voice services.\
~75

576

577 Q. . Are cable companies divided into categories and has Sprint offered its

578 services to each of them?

579 A. Yes, the cable industry is divided into categories labeled Tier 1, Tier 2 and Tier

580 3.2 Tier 1 consists of the top 10 companies, Tier 2 consists of numbers 11-44 and

581 Tier 3 are number 45 and above. Sprint has approached virtually all cable

582 companies through the various means I mentioned above. Sprint has held

583 discussions with all of the Tier 1 companies, a majority of the Tier 2 companies

584 and several of the Tier 3 companies.

585

2 Ranking of cable companies is from the 2004 Kagan Broadband Cable Financial Databook.

25

0466



r
586 Q. Briefly describe Sprint's results working with cable companies.

587 A. Sprint has seen considerable success to date in working with cable companies.

588 Sprint has publicly announced agreements with seven cable companies covering

589 more than 18 states serving over 30 million households. Sprint's agreements

590 cover cable companies of all sizes bringing customers a choice of voice services

591 in large and small, urban and rnral communities across the United States.

592

593 Q; Is the proposed service intended to be a private service offered only to certain

594 types of customers?

595 A. No. As is the case with the SprintITWC offering in Lincoln under the

I 596 interconnection agreement between Sprint and Alltel, the service will be available,~...,
'-,-.

597 to all customers in the SENTCO serving teIritory who wish to purchase them.

598

599 Q. Will Sprint provide its interconnection services to all parties within a class

600 similarly situated to TWC, on a non-discriminatory basis?

601 A. Yes. Sprint intends to offer its interconnection services, including those services

602 previously listed, to all entities that are similarly situated to TWC. That means,

603 Sprint intends to provide the interconnection sernces to all entities who desire to

604 take them and who have comparable "last mile" facilities to the cable companies.

605

606 Q. Does the policy to provide the interconnection services to an: within a class

6rJ7 substantially similar to TWC mean that the network configuration will be

608 identical for each provider? Ifnot, why not?

0467
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609 A. Sprint will provide the same services to all within the class similar to TWC to

610 allow those services effectively to be offered to the public. But. the networks of

611 the other providers will not be identical. nor will the amount of services

612 purchased. Some carriers for example will require different switching capabilities

613 from other carriers. but all will be offered the opportunity indiscriminately to

614 purchase use of Sprint's Class 5 end office switch. Because the SprintJIast-mile

615 provider relationship is a business relationship. some aspects of the final

616 agreement will. of necessity, reflect business differences and will be negotiated

617 separately. The presence of such dLfferences. however. does not mean that Sprint

618 will discriminate between members in the class; just as a carrier offering a tariff

619 services is not discriminating when it is permitted to price the product differently
~

\....
\

620 depending upon the minimum commitment level purchased. As in the tariff

621 example, as long as the tariffing carrier offers the same conditions to entities

622 within each class to which it is offered, no discrimination occurs. To be clear.

623 Sprint will offer the services previously identified to all within the class of entities

624 who desire the services and who have comparable "last mile» facilities to the

625 cable companies. In fact, should the Commission require Sprint to file a tariff for

626 this offering. it will make the offering available in a tariff.

627

628 XI. SPRINT HAS ATTEMPTED TO NEGOTIATE WITH SENTCO AN
629 INTERCONNECTION AGREEMENT THAT IS SIMILARLY SITUATED
630 TO SENTCO'S EXISTING APPROVED AGREEMENT WITH WESTERN
631 WIRELESS.
632

633
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641 Q.
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What approach has Sprint taken in its negotiations with SENTCO?

Sprint has made a business decision to utilize, with some modifications, a

template based on the interconnection agreement SENTCO has negotiated with

Western Wireless. Many times new entrants evaluate whether existing

interconnection contracts meet their needs rather than negotiating an entirely new

agreement.

Does the Western Wireless agreement meet all of Sprint's needs with respect

to the type of interconnection Sprint is seeking with SENTCO?

The Western Wueless agreement meets Sprint's goal of getting into the market as

quickly as possible. However, the agreement is not consistent with all of the

positions Sprint generally takes when negotiating with lLECs. Certain

modifications have been made to accommodate the fact that Sprint is a wireline

company rather than a wireless company, since the local calling scopes for

purposes of reciprocal compensation are different between a wireless company

and a wireline company. In addition, the following modifications were made to

the agreement (other than the open issues that are the subject of the Arbitration

proceeding): (i) the term of the agreement was changed; (ii) the terms of record

retention were clarified and revised to ensure both parties' ability to comply; (iii)

indirect interconnection language was removed because Sprint agreed that it

would interconnect directly with SENTCO; and (iv) language was added to

ensure both parties' compliance with CALEA, requirements for providing SS7

infonnation, and requirements for 911. Even though Sprint may not agree with
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all the terms and conditions of the contract and under different circumstances may

have arbitrated additional issues, Sprint felt the simplest approach would be to

make minimal modifications to the Western Wireless agreement.

Why did Sprint decide not to arbitrate some of the terms and conditions of

the Western Wireless agreement if they were not consistent with positions

Sprint generally takes with ILECs ?

It is Sprint's goal to interconnect with SENTCO in order to bring a service to

these ruraI Nebraska customers that they've never seen before: a wireHne

facilities-based voice service alternative to the service of their current monopoly

ILEC, SENTCO. Sprint felt the least controversial approach would be to attempt

to use, to the extent possible, an existing SENTCO interconnection agreement.

This would allow the Commission to focus on the threshold issue being disputed,

Sprint's right to interconnect with SENTCO.

How would you characterize the negotiations between Sprint and SENTCO?

The negotiations between Sprint and SENTCO have been tentative becaUse of the

conflict over the issues in this proceedingrel~ to Sprint's intent to interconnect

for purposes of the business model described in my testimony. Negotiations,

other than this point, have been comparable to other ILEC/CLEC negotiations,

given Sprint's willingness to accept the majority of terms and conditions of an

agreement already in use.
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SPRINT'S POSITION ONA~ITRATION ISSUES 1 AND 2.

Arbitration Issue No.1 - Should the deimition of ''End User or End User

Customer" include customers of a service provider for whom Sprint provides

interconnection and other telecommunications services? (Section 1.6 and as

applied elsewhere in the Agreement)

Please describe Arbitration Issue No.1.

Arbitration Issue No. 1 addresses the core issue in the disagreement between

Sprint and SENTCO, which is whether the tenn "End User" in the

interconnection contract should allow Sprint to include the local traffic of

customers of third party service providers.

What is Sprint's position on Arbitration Issue No.1?

It is Sprint's position that the definition of "'End User and End User Customer" in

Section 1.6 should include customers of a service provider for whom Sprint

provides interconnection and other telecommunications services, including TWC.

Arbitration Issue No.2 - Should the deimition of "Reciprocal

Compensation" include the transportation and termination on each carrier's

network of all local traffic? Section 1.21 and as applied elsewhere in the

Agreement.
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34

35

36

37

38

39

49

41

"42

43

44

chosen to descnoe Sprint's proposed ~ices. Sprint and its proposed services fit

the definitions oftelecommunications carrier and telecommunications services in

Sections 153(44)and 153(47). respectively. of the Act. Sprint intends to provide

t:e1ecommunic::atiODS~ in its capacity as a t:elecomnumications carrier. By

emphasizing the teml ··~Ier."$ENTCO is attempting to denigrate the true .

competitive nature of thete~~oDSservices that Sprin~and Time

.Warner Cable \!We") intend to provide to roraI sub~Oers~ Nebraska. The

essence ofSENTCO's position is that Sprint must be a carriecproviding billing.

customer care. and installati~ to subscn"bers beforeSENTCO cml be required to

interconnect with Sprint under the Act. AB I have explained, there is no such

requirement in the Act..as many state commissions such as those in Ohio. illinois

and New York have already recognized. SENTCO's emphasis of the term

"enabler" does not change the true natme of the te1ecQmmunieations services that

Sprint will provide. including~ intercoImection services that it intends to make

available to aD within the class similarly situated to lWe, so that the servi~are

effectively being offered. to the pub1ic. AB s~ forth more folly.in my direct

testimony, Sprint and TWC wiD each provide netwOIke~. expertise,

IeSOUl'CeS, capabilities. assets and DJaJket position to peDDit rural subscn1lers in

SENTCO's teDitories to have ameaningful clJ.oice forthefrloca1

telecomm~ODSserYices. as an alternative to SENrCO.

2
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45 Q. On page 5 Ms. Sickel characteriZes the proposed interconnection agreement

46 .. (ICA) as being "for the benefit ofIi tbird party carrier that is not a party to

-flO such leA". Do you agree wilb. this cbaraderlzation1

48 A. No~ Sprint is not seeking intercolineCtion with SENrCO for the benefit ofTWC.

49 ° Sprint seeks interconnection with SENTCO because·Sprintis a

50 telecommunications eatrier proposing to provide telecommunications services as

Sl defined in the Act, Bud therefore SPrint is entitled to intereonnection in its own

52 right. Neither Sprint nor TWC is the agent of the otfier party for purposes of Ihe

S3 proposed interconnection agreement. Rather, Sprint has chosen to combine and

54 leverage resowces, caPabilities, expertise, assets and market position with other

55 competitive service providers (in tIiis case lWC) to bring facllities-based

56 competitive voice services to Consumen in Nebraska. Sprint's business model

57 capitaJizes on the resOl11'CCS and Capabilities ofboth ·companies to ~ow for

58 market entry far sooner than ifeithecTWC or Sprint were to attempt to enter the

S9 m8rlcet alOne. spIDit and TWC each bring different ICSOUl'CeS to the relationship

60 . that, when combined, will allow conSumers in SBNTCO's territories to have

61 . access to competitive local voice service.

.62

63 Q. On page 8 Ms. Sickel.cbaracterizes Sprint's~with '!'WC as a

64 "private c:Dntraet." Do yoU agree with this characterization?

65 A- No. Sprint intends to offer its interoonnection services. including those services

66 previously tisted. to all persons orentities within a cJllS8 similarly situated to

67 TWC so that the proposed services are effectively available to the P.Ublic. This

3
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-85

86

87

88

89

90

means that Sprint intends to provide the inter.eonnection services to all entities

who desire to take them and who have companble "1~mile" facilities to the

entities like TWC :in SENTCO. territory. As I stated inmy direct testimony, if the

Commission requires it, Sprint is willing to file a tariff for these interconnection

services. Tn addition, contrary to the implication created bySENTCO's use ofthe

term "private" contract. the propos~ services are not private services offered only. . _: -

to a few select business. but rather.will be available to aU customers in the

SENTCO serving terr;itoJ:Y who wish to putebase them.

On page 9 M& Sickel testifies that~ endusers that originate the traffic

that Sprint seeks to exchange~~COunder tile IC\, wiII.beTWC's

end~"and "onIyTWC wm have the end user.relationship notSprint."

In your~~does this affectSprint's right to intercoDnection with

SENTCO?

No. As Sprint'Bdiscovery responses adequately di~lose. it is tme that TWC

intends to ped'on:n the billing. customer service. and installation functions for the
- .'

competi:liYe voice servic~while Sp.tin( will provide other services such as

switching; public switched telephone network (UpS1N"') intcrconnectivity.

including alI intet-earrier compensation; numbering resources. administration and

porting; domes~ and ~mrnationaltoll sem:e; opcr&tor and directory assistance

and numerous back-office functions. However, contrary to the implication

suggested bySENTCO, there is no requirement under the Act that aD entity

providebilling and customer~cefunctions to t;be sobscrlbeJ:s of the services in

4 .

0476

i
f
I
I
I
~ . . .

{

:



Order for that entity to be entitled to interconnection 8nd reciprocal compensation.

Ms. Sickel pOints to no such provision. Sprint is.a telecomniunications c~er

providing tele<:ommunicatic:msservices under the Act. As such, Sprint is entitled

to interconnection with SENTCo'..

Does M.s. Sickel's testimoRy on page9, which is addressed above, refute

Sprint's position that it will be entitled to reciprocal eoq,ensBtion under Its

prop06ed intercoDDediOD agreement With SENTCO?

No. The basis for reciprocal compensation does not depend on who is actually

serving an end user. It is baSed on the usage Of a carriei'"s network. Bprlnt owns
. .

the Class 5 switch that -will switch residential subscribers' voiCe calls. Sprint'8

- .

switch will perform an switching and routing ftmctions for local, domestic and

foreign fun. emergency, operator assisted. directoIy assistance caDs.

h is important to undelsCore that cvety call passing~een the PSTN and the

.customem ofthe servicebeing provided UDder this business model will pass
through Sprint's switch. The Sprint Class 5sw:itch is the relevant piece of

telecoIllD11l1lications equipment that connects end llSeI'S to the PSTN. Without it,

proposed subscribem could notmake orreceive voice teIeconunumeations calls.

This switch is identified in-the Local Exchange'Rooting Guide ("LERG") and is

identified by a Common Language Location Identifier ("CLLr') code. The Local

·Routing Number associatedwith the telephOne numbers assigned to the customers

directs caDs to Sprint's switch. The Point Codes used for SS7 signaling identify

5
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114

115
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118

119

120

121

122

123

124

125 Q.

... 126 A.,

Sprint's switch. Sprint is the entity whose switch is performing everyfunction

associated with the telecommunications service$ Qclng provided.

Because Sprint's network facilities~ the relevant telecommunications facilitie8

being accessed to originate and terminate voice telephone traffic-on the PSTN. the

usage of its network is a proper subject for reciprocal compensalion(as is the

network of the other LEe involved. i.e., SENICO).

In addition, it should be noted that UDder the proposed lCA, SENTCO would also

pay and receive payment for traffic exchanged between Sprint and SBNTCO.

Does this eonclude year rebuttal testimony?

Yes it does.

6
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The undersigned hereby certifies that·the foregoing was served by electroniC mail and
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NebraskaPublic Service Commission
1200N St 300 The Atrium
Lincoln, NE 68508

PaulM. Schudel
Woods & Aiken LIP
301 S 13th St Ste 500
Lincoln NE 68508

.James A. Overeash
Woods&AitkenLLP
301 S 13th St Ste SOO
Lincoln, l'ffi 68508
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~~DianeC. Browning~~
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SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of Sprint
Communications Company L.P.,
Overland Park, Kansas, Petition
for arbitration under the
Telecommunications Act, of
certain issues associated with
the proposed interconnection
agreement between Sprint and
Southeast Nebraska Telephone
Company, Falls City.

BY THE HEARING OFFICER:

) Application No. C-3429
)
)

) PLANNING CONFERENCE ORDER
)
)
)
)
)

) Entered: June 28, 2005

o PIN ION AND FIN DIN G S

On June 22,2005, a pl-anning conference was held in the
Commission Library, Lincoln Nebraska. Ms. Diane Browning

_________ 9ppea:red for Sprint Communica-tions Company L. P . -{-Sprint} by--·
telephone. Mr. James Overcash and Mr. Paul Schudel appeared for
Southeast Nebraska Telephone Company (SENTCO). SENTCO and
Sprint may collectively be referred to below as· the "Parties."

In response to Sprint's Petition, SENTCO filed on or about
June 17, 2005 a Motion to Dismiss or, in the Alternative,
Response to the Petition. Without w~iving SENTCO's positions in
the Motion to Dismiss and Response, the Parties have agreed that
the issues raised therein will be resolved in conjunction with
the Commission's decision in this proceeding after the
presentation of evidence, hearing, and submission of proposed
orders/briefs under the schedule set forth below. Accordingly,
the Commission will not hold a separate hearing on the Motion to
Dismiss, and Sprint is not required to respond to the Motion to
Dismiss. Instead, the Commission will address the Motion to
Dismiss and any opposition thereto as part of its decision in
this matter. In establishing this procedure, the Commission
specifically notes that all arguments raised in the Motion to
Dismiss are preserved and that the Parties may address and
respond to those arguments as part of the post-hearing proposed
orders/briefs to be submitted to the Commission following the
hearing. Moreover, the Parties' agreement does not prevent
either of them from raising additional arguments or assertions
that arise out of the presentation of evidence or the record
from the hearing on Sprint's Petition.

0480

ePrinlad with soy ink 00 recycled paper tt



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

Application No. C-34~9

Accordingly, pursuant
conference the following
parties:

Page 2

to the discussions at the planning
schedule was agreed upon by the

..
'.

Event

Serve Discovery

Objections to Discovery Served

Hearing on Objections

Order on Objections

Responses to Discovery Served .

Prefiled Direct Testimony
---and corresponding Exhibits

Prefiled Rebuttal Testimony
and corresponding Exhibits

Proposed Order/Brief
Submission deadline

Date

June 28, 2005

July 5, 2005

July 6, 2005 at 1:30 p.m.

July 8, 2005

July 14, 2005

July 25, 2005

August 3, 2005

September 2, 2005

0481

Any exhibits to be utilized at hearing solely for
impeachment purposes need not be prefiled.

The parties agreed to limit the scope of discovery. The
number of interrogatories to be served is limited to twenty
(20). The number of document requests shall be limited to five
(5). The number of requests for admissions shall be limited to
ten (10).

Service of discovery, obj ections, testimony, exhibits and
briefs by electronic mail shall be required. Email service of
relevant documents by 5:00 p.m. CDT on the dates set forth above
shall be deemed timely. Paper copies of all materials served by
email shall be provided by regular U.S. Mail.

The hearing in this matter will be held in the Commission
Hearing Room, 300 The Atrium Building, 1200 N Street, Lincoln,
Nebraska on August 10, 2005 at 10: 00 a. m. The Commission
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SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

Application No. C-3429 Page 3

-
expects to release its decision on September 13, 2005 which is
prior to the nine month deadline set forth in section
252(b) (4) (C) of the Telecommunications Act of 1996.

o R D E R

IT IS THEREFORE ORDERED by the Hearing Officer that the
foregoing procedural schedule be and it is hereby adopted.

MADE AND ENTERED at Lincoln, Nebraska this 28th day of June,
2005.

NEBRASKA PUBLIC SERVICE COMMISSION
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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of Sprint
Communications Company L.P.,
Overland Park, Kansas, Petition
for arbitration under the
Telecommunications Act, of
certain issues associated with
the proposed interconnection
agreement between Sprint and
Southeast Nebraska Telephone
Company, Falls City.

BY THE HEARING OFFICER:

Application No. C-3429

HEARING OFFICER ORDER

Entered: August 5, 2005

o PIN ION AND FIN DIN G S

This matter comes before the Hearing Officer on a motion in
limine filed by Sprint COITllllunications Company L. P. (Sprint or
Petitioner) on July 29, 2005. Sprint's motion seeks to exclude
certain discovery and documents identified by Southeast Nebraska
Telephone Company (SENTCO). Specifically, Sprint requests an
order excluding the items identified by SENTCO in Response to
Sprint's Request for Production No. 1 and listed as Exhibit Nos.
3,5,6,7,8,9,10,11,12,13;14,15,16, and 17 of SENTCOts Exhibit
Designations filed electronically on July 25, 2005. On August 5,
2005, SENTCO electronically filed its response to Sprint's
motion in limine. In SENTCO's reply, the designation of exhibits
9, 11, 15 and 17 were withdrawn. Accordingly, with respect to
those exhibits Sprint's motion in limine is moot. This Order
addresses the remaining portions of Sprint's motion.

Upon consideration of the motion, the Hearing Officer finds
the motion in limine should be denied with respect to exhibits
3, 5, 6, 8, 10, 12 and 16. With respect to the designation of
exhibits 10, 12 and 16, the Hearing Officer finds that portions
of these designated documents may be relevant in describing the
business arrangement between Sprint and Time Warner and may be
received at the hearing to the extent they are admissible for
the purpose in which they are offered.

Sprint's motion should be granted with respect to exhibits
7, 13, and 14. The Hearing Officer does not agree that a
violation of the protective order has occurred by SENTCO's
designation of exhibit 7, but agrees with the argument forwarded
by Sprint that the protective order issued in C-3204 would
prohibit the use and disclosure of the confidential information
provided in that proceeding in the matter before us. Further,
SENTCO designated exhibits 13 and 14 for the purpose of
impeachment. Although certain portions of the transcript for C-
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3228 which describe the business arrangement between Sprint and
SENT CO may be admissible at the hearing, standing alone, the use
of exhibits 13 and 14 for the impeachment of Mr. Burt who was
not involved in C-3228 will not be permitted. Accordingly, the
motion in limine is granted as it pertains to exhibits
designated by SENTCO as 13 and 14.

o R D E R

IT IS THEREFORE ORDERED by the Hearing Officer that the
motion in limine filed by Sprint is hereby granted in part and
denied in part as provided herein.

MADE AND ENTERED at Lincoln, Nebraska this 5th day of
August, 2005.

NEBRASKA PUBLIC SERVICE COMMISSION

By:
Hearing Officer
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Exhibit JRB-1

Current Network Configuration Serving Subscribers in Lincoln, NE

Alltal
local Tandem
LNCLNEXL04T

AlltelSWC
lincoln, NE
lNClNEXl

Sprint POP
#4050

Lincoln, NE

Sprint
Fiber Optic
Backbone

End Office Switch
ClLl: KSCYMOECPSO

101 Holmes
KC,MO

leased
OC-12 Facility

TWC
PBX

KC,MO

HFC I TWC
CMTS

Lincoln, NE

TWC
eMTA

)\.. Y
loop

Legend:
eMTA =embedded multi-media terminal adapter
HFC .. hybrid fiber coax
CMTS =cable modem termination system
PBX =private branch exchange
ClLl :;; common language location Identifier
POP =point of presence
SWC := serving wire center 0486
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703 Q. Please describe Arbitration Issue No.2.

704 A. Arbitration Issue No.2 is a result of SENTCO's position on Arbitration Issue No.

705 1. Since SENTCO does not agree that Sprint is a telecommunications.carrier, it

706 will not agree on the definition of Reciprocal Compensation. SENTCO merely

707 extends its position on Arbitration Issue No. 1 to another aspect of the contract

708 terms and conditions.

709

710 Q. Please describe Sprint's position on Arbitration Issue No.2.

711 A. It is Sprint's position on Arbitration Issue No.2 that the definition of Reciprocal

712 Compensation should include the transportation and tennination on each carrier's

713 network of all Local Traffic as that term is defined in Section 1.3 of the

714 Agreement.
"'""

715

. 716 Q. Does this conclude your testimony?

711 A. Yes it does.

31 0487
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Exhibit JRB-2

Network Configuration Envisioned to Serve Subscribers in
Falls City, NE Compared to Existing Network in Lincoln, NE

SprintFalls City, NE
Entrance IFiber Optic

Leased Backbone Facility
60-12 Facility

;- .

\I End Office Switch Sprint POP Alltel SWC
~SENTCO-- HFC

TWC I-- TWC,1--. CLL!: KSCYMOECPSO I-- #4050 t-- Lincoln, NE l- End OfficeTWC
CMTS PBX 101 Holmes Lincoln, NE LNCLNEXL FLCYNEXMDSOeMTA

KC,MO KC,MO

\.. J
Y
Loop

Lincoln, NE Sprint
Entrance IFfberOptic

Leased Backbone FacilIty
OC-12 Facility

r-

V End Office Switch Sprint POP Alltel SWC
~Alltel-- HFC

TWO I- TWO +-- CLll: KSCYMOECPSO I- #4050 I-- Lincoln, NE """" Local Tandem
TWC

CMTS PBX 101 Holmes Lincoln, NE LNCLNEXL LNCLNEXL04T
eMTA

LIncoln, NE . KO, MO KC, MO

\.. .J
Y
Loop
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To: Aity Concerned,
Amber Me1. and myselfare satisfied Time Wa.roor Cable customers. We currently
have cable and~gh speed internet service from. Time Wamer_ We are Vex)'

interested in becomJng cuatomera ofTuneWamer~s digiW phon~ sen'ice as well,
We feel it. would benefit the Falls City residents for several reason.~ First and
roremo~ competitors. in a closed nJarket arefl c:reat'e benefits for all the IU'etl

customers, Better and more services, competitive pricing, more re:5ponsive
customer support, andbrcak thraugh technology are some oftha benefits. For USt

there is the added eqnvenienee ofasimpli!ied bining and bill paying prOCess. We
hope digital service will 'also bring otllet technologies and gIl'ater oovctagf;1~Die
area for other services. including cable, high speed internctJ and wireless phone
service!-
W~ have found Tune Warner to be a c:ustomer fiiendly and dependable company,
and service provider. We look forward to The pDDibility oftIying TimeW~
digital phone getVicc, and seeing what odter services Time Warner may Po ablo to
bring to the Falls City area.

Siuca;ely, Jefliey Woosley.
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STATE OF NEBRASKA

PUBLIC SERVICE COMMISSION

INRE:

SPRINT COMMUNICATIONS COMPANY L.P.
PETITION FOR ARBITRATION UNDER THE
TELECOMMUNICATIONS ACT

)
) DOCKET NO. _
)
)
)
)

PETITION FOR ARBITRATION
OF SPRINT COMMUNICATIONS COMPANY L.P.

Pursuant to Section 252 of the Telecommunications Act of 1996, Pub. L. No. 104-104,

110 Stat. 56 (1996) (codified at 47 U.S.C. § 151 et seq.) ("the Act"), Sprint Communications

Company L. P. ("Sprint") petitions the Nebraska Public Service Commission ("the

Commission") to arbitrate certain unresolved issues associated with the proposed

interconnection agreement between Sprint and Southeast Nebraska Telephone Company

("Sentco").

PARTIES

Sprint is a competitive local exchange carrier ("CLEC") authorized to provide

competitive local exchange telecommunications service within the state of Nebraska. Sprint's

principal offices are located at 6200 Sprint Parkway, Overland Park, Kansas, 66251. Sentco is

an incumbent local exchange carrier providing telephone exchange service and exchange access

in the state of Nebraska. All correspondence, notices, inquiries and orders regarding this

Petition should be directed to the parties and their counsel set forth below:

,
Diane C. Browning
6450 Sprint Parkway
Mailstop KSOPHN0212-2A511
Overland Park, KS 66251

Bradford E. Kistler
Kinsey Ridenouer Becker & Kistler, LLP
601 Lincoln Square
121 South 13th Street 0490
Lincoln, NE 68501



•
Elizabeth A. Sickel
Southeast Nebraska Telephone Co.
110 W. 17th St.
Falls City, NE 68355

•
Paul M. Schudel
Woods & Aiken, LLP
301 S. 13th St., Suite 500
Lincoln, NE 68508

JURISDICTION

l

The Commission has jurisdiction over this Petition pursuant to the Act. In §252(b)(1),

Congress created a specific arbitration procedure for ILECs and requesting telecommunications

carriers to obtain state commission arbitration of any open issues arising after the nEC

receives a requesting telecommunications carrier's request for negotiation. Either party to a

negotiation (the ILEC or the requesting telecommunications carrier) may request arbitration by

the commission "during the period from the 135th to the 160th day after the date on which an

incumbent local exchange carrier receives a request for negotiation under this section ...."

§252(b)(1) of the Act.

Attached hereto as Exhibit 1 is a letter from Sentco's counsel dated December 22,2004.

This letter acknowledges December 16,2004 aslhe date Sentco received Sprint's request for

interconnection. Accordingly, the time period for filing this Petition for arbitration with the

Commission, pursuant to §252(b)(1) of the Act, is April 29, 2005 through May 24, 2005.

Sprint isfiling this Petition for Arbitration timely, between the 135th and 160th day following

Sentco's receipt of Sprint's interconnection request.

Sprint has complied with the statutory pre-condition to arbitration by issuing a request

for negotiation to Sentco. Sprint is complying with the statutory procedural requirement by

timely filing this Petition. Therefore, the requested arbitration falls squarely within the

jurisdiction of the Commission.

0491
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BACKGROUND

•
Attached hereto as Exhibit 2 is the proposed draft Interconnection and Reciprocal

Compensation Agreement ("the Agreement") between Sprint and Sentco. The Agreement

reflects both the disputed and undisputed tenns and conditions. Undisputed provisions are .

shown in nonnal text. Where there are known unresolved issues, each party's proposed

language is identified and shown in italics. Sprint respectfully requests that the Commission

order Sentco to enter into an interconnection agreement pursuant to the tenns and conditions

agreed to by the parties and, where no agreement exists, pursuant to the tenns and conditions

proposed by Sprint. If the parties identify any other provisions where the parties disagree,

other thaJ' those identified in this Petition, Sprint respectfully requests that the Commission also

resolve those issues.

ISSUES TO BE ARBITRATED

The issues in this arbitration stemfrom Sentco's assertion that the scope of the

interconnection agreement should be limited to end users for whom Sprint is the customer

facing retail service provider. As set forth more fully below, the parties' dispute manifests

itself primarily in two areas of the Agreement: the definition of "End User or End User

Customer" and the definition of "Reciprocal Compensation." However, to the extent this issue

affects any other provisions of the Agreement not specifically identified in this Petition, Sprint

respectfully requests that the Commission also resolve the other affected provisions.

Sprint seeks to offer competitive alternatives in telecommunications services to

consumers in the Falls City area, through a market entry model in which Sprint, working with

other competitive telecommunications providers, provides competitive local voice

telecommunications services. Specifically, Sprint has entered into a business arrangement with
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Time Warner Cable ("Time Warner") to support Time Warner's offering of local and long

distance voice services in the Falls City area. Pursuant to its arrangement with Time Warner,

Sprint provides telecommunications services, including but not limited to interconnection to the

public switched telephone network (pSTN), number acquisition and administration, submission

of local number portability orders to the ILEC, inter-carrier compensation for local and toll

traffic, E911 connectivity, operator services, directory assistance, directory assistance call

completion and the placement of orders for telephone directory listings. Time Warner provides

the "last mile" network over hybrid fiber coaxial facilities, marketing and sales, end user

Lbilling, and customer service.

Sprint has successfully implemented this market entry model with Time Warner in the

Lincoln metropolitan area by entering into an interconnection agreement with the ll...EC in that

area. In addition, Sprint has implemented this market entry model in conjunction with various

cable companies in twelve (12) other states: Missouri, Minnesota, Kansas, lllinois, Mississippi,

Louisiana, Wisconsin, Ohio, Michigan, Texas, New York, and New Jersey. In these other

ILEe territories, Sprint is currently providing the same services outlined above to nearly

400,000 subscribers without issue. Sprint is simply requesting the same arrangement with

Sentco that Sprint has successfully implemented with the ll...ECs in these other territories.

In fact, it appears the NPSC has endorsed Sprint's business arrangement with Time

Warner in Sprint's CLEC Certification Order, Docket No. C-3204, dated February 8, 2005

("the Sprint CLEC Order"). The Sprint CLEC Order states on p. 2 as follows (italics added):

"Initially, Sprint proposes to provide transport, switching and interconnection for the
origination and termination of local and long distance traffic. These services will be
provided upon request of wholesale customers within the state of Nebraska. No
deposits will be required. Sprint intends to partner with cable companies who want to
provide local and long distance service. One such relationship exists with Time Warner
Cable, whose CLEC application was granted on November 23,2004. Time Warner

0493
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Cable will provide end user billing, marketing and sales, customer service and customer
access. Sprint provides wholesale services that enable the Time Warner Cable retail
service."

Clearly, the Commission contemplated and endorsed Sprint's business arrangement

with Time Warner.

ISSUE NO. 1

Should the defmition of ''End User or End User Customer" include end users of a service
provider for whom Sprint provides interconnection and other telecommunications
services? (Section 1.6 and as applied elsewhere in the Agreement.)

SPRINT POSITION: As discussed above, the NPSC has already contemplated and

endorsed Sprint's business arrangement with Time Warner in Sprint's CLEC Certification

Order. Accordingly, the definition of "End User or End User Customer" in Section 1.6 should

include end users of a service provider for whom Sprint provides interconnection and other

telecommunications services, including Time Warner.

Sprint is a telecommunications carrier providing telecommunications services.

Sprint is a telecommunications carrierl providing telecommunications services under the Act.

Section 153(46) of the Act defines telecommunications services as the "offering of

telecommunications for a fee directly to the public, or to such class ofusers as to be effectively

available directly to the public, regardless of the facilities used." (italics added) Clearly, Sprint

will be providing telecommunications services within the meaning of this definition.

Sentco's position would preclude Sprint from being able to provide the PSTN

interconnection services the competing service providers require and want Sprint to provide for

them. This position would effectively eliminate this fonn of local service competition in

I Section 153(44) of the Act provides that "[t]he term telecommunications carrier" means any provider of
telecommunications services, except that such term does not include aggregators of telecommunications services
(as defined in Section 226)." Sprint is not an aggregator as that term is defined under §226 the Act, because Sprint
"does not merely make telephones available to the public for interstate telephone calls using a provider of operator
services.
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Sentco's exchanges. Sentco is suggesting that this market entry business model is

unacceptable. Allowing any ILEC, including an RLEC, to limit the forms of competition in its

service area is contrary to the pro-competition goals of the Act. The Act contemplates, and the

FCC embraces, innovative market entry models. The FCC's most recent Unbundled Network

Element Order (Docket Number 04-313 and 01-338, released on February 4,2005), states in

paragraph two, "In this Order, the Commission takes additional steps to encourage the

innovation and investment that come from facilities-based competition." Sprint is prepared to

provide facilities-based competition as envisioned by the FCC, once it obtains interconnection

with Sentco.

Sprint's third party business arrangements as a provider of PSTN services require Sprint

to meet all inter-carrier contractual obligations required by state and/or federal law, rules,

decisions or orders, including obtaining all necessary interconnection agreements. Sprint

maintains that the execution of the Agreement would bind Sprint to all of the terms and

conditions of the Agreement regardless of the direct or indirect relationship with an end user

whose traffic is being exchanged. Sprint is the carrier that will be providing number

acquisition, telephone number assignment (including LRNs), port requests, and switching and

transport of local calls and exchange access to and from the PSTN (including calls to 911) for

end users. Accordingly, Sentco's position that only service providers providing services

directly to end user customers are eligible to enter into an interconnection agreement with

Sentco is anti-competitive and establishes limitations to a competitor's market entry model,

which is inconsistent with the spirit and letter of the Act.

The Public Utilities Commission of Ohio ("PUCO") has considered the very same

issue. In its Finding and Order dated January 26,2005, PUCO stated as follows:

0495
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"The Commission observes that MCI is a certificated carrier in the state of Ohio. As
such, MCI is a provider of telecommunications services and is qualified to submit an
interconnection request to Applicants. Further, the commission finds that MCI is acting
in a role no different than other telecommunications carriers whose network could
interconnect with Applicants so that traffic is tenninated to and from each network and
across networks. Therefore, the Commission disagrees with Applicants that MCI is not
a telecommunications carrier and that Applicants have no duty to interconnect with
MCI.,,2

Further, in its recent Order on Rehearing dated April 13,2005, PUCO denied rehearing

on the issue of whether MCI was providing telecommunications service. The Order on

Rehearing states as follows:

'The Commission denies rehearing on Applicants' fifth assignment of error. The
Commission agrees with Applicants that 47 U.S.C. §251(a)(1) and (c)(2) require
Applicants to interconnect with other "telecommunications carriers" and that 47 U.S.C.
§153(44) defines a "telecommunications carrier" as "any provider of
telecommunications services." The Commission also observes, as do Applicants, that
the 47 U.S.C. §153 definition of "telecommunications service" is "the offering of
telecommunications for a fee directly to the public, or to classes of users as to be
effectively available to the public, regardless of the facilities used." Applying this
definition to MCI and its BFR, the Commission notes that MCI will doubtless collect a
fee for providing telecommunications via interconnection with Applicants. Further,
MC/'s arrangements with Time Warner will make the interconnection and services that
MCl negotiates with Applicants "effectively available to the public,. regardless of the
facilities used.,,3 -

While the Ohio ruling resulted from a rural exemption proceeding, which is not the

context in which the instant case arises, the portion of the ruling pertaining to MCrs provision

of telecommunications service is compelling. Sprint will, for a fee, be providing

interconnection for purposes of access to the public switched telephone network (PSTN). Like

MCI in the Ohio case, Sprint emphasizes that Sprint's proposed interconnection agreement

with Sentco places Sprint in the same position as other intennediate carriers whose

2 In the Matter of the Application and Petition in Accordance with Section II.A.2.b. of the Local Service
Guidelines Filed by: The Champaign Telephone Company et. ai, Case No. 04-1494-TP-UNC et. seq., Finding and
Order, January 26, 2005.
3 In the Matter of the Application and Petition in Accordance with Section II.A.2.b. of the Local Service
Guidelines Filed by: The Champaign Telephone Company et. ai, Case No. 04-1494-TP-UNC et. seq., Order on
Rehearing, April 13,2005 (italics added).
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interconnections tenninate traffic to and from each network and across networks. IfSentco

were to prevail in its argument, by extension Sentco would have no duty to provide

interconnection for transit purposes.

Sprint is entitled to interconnection under §251(a) and (b). As discussed above,

Sprint is a telecommunications carrier within the meaning of §153(44) of the Act. As such,

Sentco has a duty to interconnect directly or indirectly with Sprint pursuant to §251(a) of the

Act.

§251(a) of the Act requires each telecommunications carrier to interconnect directly or

indirectly with the facilities and equipment of other telecommunications carriers. This

requirement is essential to ensure the operation of the nationally interconnected network that is

in place today. Additionally, the FCC's regulations (47 CFR 51.5) include the following

definition for interconnection: "Interconnection is the linking of two networks for the mutual

exchange of traffic". The mutual exchange of traffic must include traffic from all end users and

cannot be limited by Sentco to exclude end users of a service provider for which Sprint is

providing telecommunications services.

Furthermore, as a telecommunications carrier, Sprint is entitled to all the rights enjoyed

by telecommunications carriers under §251 of the Act, which includes rights under §251(b).

The Federal Communications Commission ("FCC") has held that a directory assistance

provider's provision of "call completion" entitled the provider to nondiscriminatory directory

assistance database access under §251 (b)(3), whether or not the provider was certified by the

state as a CLEC.4 As explained above, Sprint will be providing much more extensive

0497
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telecommunications service than the directory assistance provider in the FCC ruling.

Accordingly, Sprint is entitled to rights under §251(b).•
• •

)

Conclusion. Because Sprint is a telecommunications carrier under the Act, and Sprint

is entitled to interconnection and other rights under §251(a) and (b) of the Act, the definition of

"End User or End User Customer" in Section 1.6 of the Agreemebt should include end users of

a service provider for whom Sprint provides interconnection and other telecommunications

services.

SENTeo POSITION: The definition of "End User or End User Customer" in Section

1.6 of the Agreement should be limited to end users for whom Sprint is the customer-facing

retail service provider. Sentco has not indicated to Sprint the basis for its position.

ISSUE NO. 2

Should the definition of ''Reciprocal Compensation" include the transportation and
termination on each carrier's network of all Local Traffic? (Section 1.21 and as applied
elsewhere in the Agreement.)

SPRINT POSITION: The definition of "Reciprocal Compensation" should include

the transportation and termination on each carrier's network of all Local Traffic (as that term is

defined in Section 1.13 of the Agreement).

This issue relates to Sentco's assertion that the scope of the Agreement should be

limited to those end users for whom Sprint is the customer-facing retail service provider. As

discussed in detail above, the NPSC has contemplated and endorsed Sprint's business

arrangement with Time Warner in Sprint's CLEC Certification Order. In addition, Sprint is a

telecommunications carrier within the meaning of §153(44) of the Act and is entitled to

interconnect under §251(a) and receive the benefits of §251(b) of the Act. Nothing in these

0498
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provisions suggests that the scope of the Agreement should be limited to end users for whom

Sprint is the customer-facing provider of retail services.

SENTCO POSITION: The definition of Reciprocal Compensation should exclude

end users of a service provider for whom Sprint provides interconnection and other

telecommunications services, such as Time Warner. Sentco has not indicated to Sprint the

basis for its position.

RELIEF REQUESTED

Sprint respectfully requests the Commission to:

1) Docket and refer the proceeding for arbitration of the unresolved issues identified in

this Petition in accordance with the requirements of Sections 251 and 252 of the Act and the

rules set forth in Progression Order No.3, Docket No. C-1128, dated August 19, 2003;

2) Require the parties to enter into an interconnection agreement that includes all of the

terms agreed to by the parties and, on all disputed issues, the tenns and contract language

proposed by Sprint in the Agreement attached as Exhibit 2;

3) Order the parties to file for approval, pursuant to Section 252(e) of the Act, an

interconnection agreement incorporating the Commission's decisions as described above; and·

4) Issue such other relief as is just and proper.

Respectfully submitted on this 20th day of May, 2005,

SPRINT COMMUNICATIONS COMPANY L.P.

By:~ -@-vrurao
Diane C. Browning . .
6450 Sprint Parkway
Mailstop KSOPHN0212-2A511
Overland Park, KS 66251
Voice: 913-315-9284
Fax: 913-523-0571
diane.c.browning@mail.sprint.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing was served by Federal Express or

u.s. mail, postage prepaid to the following on the 20th day of May, 2005:

Mr. Andy Pollock
Executive Director
Public Service Commission of Nebraska
1200 N St 300 The Atrium
Lincoln NE 68508

Elizabeth A. Sickel
Southeast Nebraska Telephone Company
110 W 17th St
Falls City NE 68355

Paul M. Schudel
Woods & Aiken UP
301 S 13th St Ste 500
Lincoln NE 68508

idt~ ~ /
DianeC.BroWnin~
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December 22, 2004

Email: PSchudel@Woodsaitken.com
Direct Dial: (402) 437-8509

DEC 2 7 20U~
LINCOLN OFFICE

SUITE 500

301 SOUTH 13TH STREET
LINCOLN, NEBRASKA 68508-2578

TELEPHONE 402-437-8500

FAX 402-437-8558

OMAHA OFFICE

SUITE 350
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OMAHA, NEBRASKA 68114-3754
TELEPHONE 402-898-7400

FAX 402-898-7401

www.WOODSAlTKEN.COM

Please Respond to Lincoln Office

VIA lJNITED STATES MAIL AND EMAIL

Monica M. Barone, Esq.
Mail Stop KSOPHN0212-2A203
6450 Sprint Parkway
Overland Park, Kansas 66251

. Dear Monica:

Thank you for providing your December 16 letter in response to mine dated December 15,
2004. Certain points mentioned in your letter require further clarification or comment.

First, since your letter contains the initial identification of Sprint Communications Company,
L.P. ("SCC") as the legal entity seeking interconnecJion, Southeast Nebraska Telephone Company
("SENTCO') will regard December 16, 2004 as the date of receipt ofSCC'srequest.

Second, as you will note in the second paragraph ofmy December 15 letter to you, SENTCO
did not condition negotiation of an interconnection arrangement upon the requesting party first
obtaining a certificate. Rather, I noted that "certification is required prior to implementing any terms
and conditions ofan interconnection agreement." (emphasis added)

.~~. _ . ...."....... _,

Third, in response to my request that you specifically identify the "interconnection, semces or
. network elements" that are requested from SENTCO, you have referred SENTCO to the "diagrams

depicting possible interconnection scenarios." With all due respect, the six diagrams depicted on the
pages attached to Ms. Ruperto's November 13, 2004 letter are not sufficiently detailed to provide the
specific information from which one could reasonably discern the aspect of Section 251 (c) of the
Communications Act of 1934, as amended (the "Act") that SCC contends is triggered by its request.
In fact, one could reasonably interpret the diagrams you reference to implicate different provisions of
Section 251 of the Act. .

As you are aware, sec, through its authorized representative, has affirmed under oath to the
Nebraska Public Service Commission ("Commission") that SCC will abide by the requirements of
Section 251(f) of the Act. See generally Testimony of James R. Burt, Application No. C-3204,

E~ l-llB iT
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Monica M. Barone, Esq.
December 22, 2004
Page 2 .

• •
Transcript at 75-76. SCC's failure to respond with the speCific information that SENTCO requested in
my December 15 letter raises significant questions regarding SCC's representations to the
Commission. Moreover, applicable Commission decisions suggest that Section 251(f) procedures
must be addressed prior to any negotiations taking place. See Order, Application No. C-3228, issued
November 23, 2004 at 5-6.

Accordingly, SENTCO renews its requestthat SCC "identify with particularity the nature of
such "interconnection~services, or network elements" that it seeks from SENTCO." SENTCO
Decemberl5, 2004 Letter at 1.

Finally, responsive to the next to last paragraph ofyour December 16 letter, SENTCO would
like all future communications from SCC regarding this matter to be directed to me rather than to Ms.
Sickel.

Very truly yours,

PMSldh
cc: M. Gene Hand, Nebraska Public Service Commission

Elizabeth Sickel

./
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• EXHIBIT 2 •

INTERCONNECTION AND RECIPROCAL
COMPENSATION AGREEMENT

BETWEEN

SOUTHEAST NEBRASKA TELEPHONE COMPANY

AND

SPRINT COMMUNICATIONS, LoP.
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lW I.

•
Article I

1.0 INTRODUCTION

•
This Interconnection and Reciprocal Compensation Agreement ("Agreement") shall be

effective as of , 2005 (the "Effective Date"), by and between Southeast
Nebraska Telephone Company ("SENTCO") with itprincipal place of business at 110 West 17th

Street, Falls City, Nebraska 68355 and Sprint Communications, L. P., a Delaware limited
partnership with its principal place of business at 6200 Sprint Parkway, Overland Park, Kansas
66251 ("Sprint").

2.0 RECITALS

WHEREAS, SENTCO is an incumbent Local Exchange Carrier providing Telephone
Exchange Service and Exchange Access in the State ofNebraska;

WHEREAS, Sprint is authorized by the Commission to provide competitive local
exchange teleCOInmUfljcations service wit..lJ.in t..lJ.e State ofNebraska;

WHEREAS, SENTCO and Sprint wish to establish Interconnection and Reciprocal
Compensation arrangements for exchanging traffic as specified below;

WHEREAS, SENTCO certifies that it is a rural telephone company and is exempt from
Section 251(c) pursuant to Section 251(f) of the Communications Act of 1934, as amended by
the Telecommunications Act of 1996 (the "Act");

WHEREAS, Sprint confirms to SENTCO that its request for interconnection with
SENTCO was only intended to address the interConnection obligations under Section 251 (a) and
(b) of the Act and the procedures for negotiation, arbitration and approval ofagreements under
Section 252 of the Act;

WHEREAS, Sections 251 and 252 of the Act have specific requirements for
Interconnection, and the Parties intend that this Agreement meets these requirements.

NOW, THEREFORE, in consideration of the mutual provisions contained herein and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, SENTCO and Sprint hereby agree as follows:

II. Article II

1.0 DEFINITIONS

Special meanings are given to common words in the telecommunications industry, and
coined words and acronyms are common in the custom and usage in the industry. Words used in
this contract are to be understood according to the custom and usage of the telecommunications
industry, as an exception to the general rule of contract interpretation that words are to be
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understood in their ordinary and popular sense. In addition to this rule of interpretation, the
following tenns used in this Agreement shall have the meanings as specified below:

1.1. "Act" means the Communications Act of 1934, as amended.

1.2. "Affiliate" means a person that (directly or indirectly) owns or controls, is owned
or controlled by, or is under common ownership or control with, another person. For
purposes of this paragraph, the tenn "own" means to own an equity interest (or the
equivalent thereof) ofmore than 10 percent.

1.3. "End Office Switch" means a switch used to provide Telecommunications Service
to subscribers and may include, but is not limited to one of the following:

(a) "Stand-Alone End Office Switch" is a switch in which the subscriber
station loops an~ terminated for connection to either lines or trunks. The
subscriber receives tenninating, switching, signaling, transmission, and related
functions for a defined geographic area by means of a Stand-Alone End Office
Switch.

CD) "Remote End Office Switch" is a switch in which the subscriber station
loops are terminated. The control equipment providing terminating, switching,
signaling, transmission, and related functions would reside in a Host End Office
Switch. Local switching capabilities may be resident in a Remote End Office
Switch.

(c) "Host End Office Switch" is a switch with centralized control over the
functions of one or more Remote End Office Switches. A Host End Office
Switch can serve as a Stand-Alone End Office Switch-as well as providing
services to other Remote End Office Switches requiring terminating, signaling,
transmission, and related functions including local switching.

1.4.

1.5.

"Commission" means the Public Service Commission ofNebraska.

"Effective Date" means the date first above written.

1.6. "End User or End User Customer" means the residence or business subscriber that
is the ultimate user of Telecommunications Services provided by either of the Parties or
by a third-party telecommunications carrier. [NOTE: SENTeO's position is that a
period should be placed following the word "Parties".]

1.7. "Exchange Access" has the meaning given in the Act.

1.8. "FCC" means the Federal Communications Commission.

1.9. "Interconnection" for purposes of this Agreement is the linking of SENTCO and
Sprint networks for the exchange of Local Traffic described in this Agreement.

1.10. "Interexchange Carrier" or "IXC" means a Telecommunications Carrier that
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provides Telephone Toll Service, as defined in the Act

1.11. "ISP Bound Traffic" means traffic that is originated on the network of either of
the Parties· and is transmitted to or· returned from the Internet at any point during the
duration of the transmission; provided, however, that ISP Bound Traffic shall not include
voice traffic. .

1.12. "Local Service Area" means, the certified exchange service area within which
SENTCO is authorized by the Commission to provide Telephone Exchange Service.

1.13. "Local Traffic" is defined for all purposes under this Agreement as traffic that is
originated by and terminated to End Users physically located within the Local Service
Area. Local Traffic includes traffic exchanged between the parties when some portion of
such traffic is circuit switched but does not include ISP Bound Traffic.

1.14. "Local Exchange Carrier" or "LEC" is as defined in the Act.

1.15. ''Non-Local Traffic" means any traffic that is not Local Traffic as defined above,
but does not include ISP Bound Traffic.

1.16. "NPA" or the "Number Plan Area" also referred to as an "area code" refers to the
three-digit code which precedes the NXX. in a dialing sequence and identifies the general
calling area within the North American Numbering Plan scope to which a call is routed
(i.e., NPA/NXX-XXXX).

1.17. "NXX" means the three-digit code, which appears as the first three digits of a
seven-digit telephone number within a valid NPA or area code.

1.18. "Party" means either SENTCO' or Sprint, and "Parties" means SENTCO and
Sprint.

1.19. "Point of Interconnection" ("POI") means that technically feasible point of
demarcation located within SENTCO's network where the exchange of Local Traffic
between the Parties takes place.

1.20. "Rate Center" means the specific geographic point and corresponding geographic
area that is associated with one or more NPA-NXX codes that have been assigned to an
incumbent LEC for its provision ofTelecommunications Service.

1.21. "Reciprocal Compensation" means an arrangement between two carriers in which
each receives compensation from the other carrier for the transport and termination on
each carrier's network of Local Traffic, as defined in Section 1.13 above. [NOTE:
SENTCO requests the addition of the phrase "that originates on the network·
facilities of the other carrier" at the end of the preceding sentence.)

1.22. "Telecommunications" has the meaning given in the Act.

1.23. "Telecommunications Carrier" has the meaning given in the Act.
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1.24. "Telecommunications Service" has the meaning given in the Act.

1.25. "Telephone Exchange Service" has the meaning given in the Act.

1.26. "Telephone Toll Service" has the meaning given in the Act.

1.27. "Termination" means the switching of Local Traffic at the terminating carrier's
End Office Switch, or equivalent facility, and delivery of such traffic to the called party.

1.28. "Transport" means the transmission ofLocal Traffic subject to Section 251(b)(5)
of the Act from the Point of Interconnection between· the Parties to the tenninating
carrier's End Office Switch that directly serves the called party, or equivalent facility
provided by a carrier other than an incumbent LEC.

2.0 INTERPRETATION AND CONSTRUCTION

All references to Sections, Exhibits and Schedules shall be deemed to be references to
Sections of, and Exhibits and Schedules to, this Agreement unless the context shall otherwise
require. The headings of the Sections and the tenns are inserted for convenience of reference
only and are not intended to be a part of or to affect the meaning of this Agreement. Unless the
context shall otherwise require, any reference to any agreement, other instrument or other third
party offering, guide or practice, statute, regulation, rule or tariff is for convenience of reference
only and is not intended to be a part of or to affect the meaning of a rule or tariff as amended and
supplemented from time-to-time (and, in the case of a statute, regulation, rule or tariff, to any
successor provision). The Parties acknowledge that some of the services, facilities, or
arrangements described herein reference the terms of federal or state tariffs of the Parties. Each
Party hereby incorporates by reference those provisions of any tariff that governs any terms
specified in this Agreement. If any provision of-this Agreement and all applicable tariff cannot be
reasonably construed or interpreted to avoid conflict, the Parties agree that the conflicting
provision contained in this Agreement shall prevail.

3.0 SCOPE

3.1. This Agreement is intended, inter alia, to descnbe and enable specific
Interconnection and Reciprocal Compensation arrangements between the Parties. This
Agreement does not obligate either Party to provide arrangements not specifically
provided for herein.

3.2. This Agreement sets forth the terms, conditions, and rates under which the Parties
agree to interconnect their networks for purposes of exchanging Local Traffic originated
by the Parties' respective End Users.

3.3. Sprint represents that it is a provider of Telecommunications Service to End Users'
in Nebraska. Sprint's NPAlNXXs are listed in Telcordia's Local Exchange Routing Guide
("LERG"), and this Agreement shall apply to all Operating Company Numbers ("OCN")
assigned to Sprint.

3.4. This Agreement is limited to SENTCO End Users' traffic for which SENTCO has
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tariff authority to carry. SENTCO's NPA/NXXs are listed in the LERG under OeN
1591, in the State ofNebraska.

3.5. The traffie· that is exchanged between the Parties through an Interexchange
Carrier, on a toll basis, is not Local Traffic and is not subject to this Agreement, but
rather is subject to Section 251 (b)(3) and 251(g) of the Act.

4.0 SERVICE AGREEMENT

lbis Agreement provides for the following interconnection and arrangements between
the networks of SENTCO and Sprint. Routing of traffic shall be as described in this section,
except that, alternatives may be employed in the event of emergency or temporary equipment
failure.

4.1. The Parties shall physically connect their networks via dedicated
connections/circuits at the POI. Each Party shall be solely responsible for the cost and
operation of the facilities to its side of the POI. The Parties acknowledge that options are
available to each Party to accomplish such connections to the POI. These options include
provision of dedicated circuits by the Party, provision of dedicated circuits arranged
through third parties, or tariffed service offerings by SENTCO to the extent that Sprint so
elects. If any third party is used by a Party to arrange for dedicated connection to the
POI, such Party, in addition to bearing all costs associated with the use of such third
party's network, shall be solely responsible for such third party's activities to accomplish
such connection. If a Party elects to utilize a third party pursuant to this section, the other
Party agrees to work cooperatively with such third party to establish and maintain the
physical connection at the POlin a manner that is consistent with then existing industry
technical standards.

4.2. Unless the Parties otherwise mutually agreed, all Local Traffic exchanged
between the Parties shall be transmitted on trunks solely dedicated to such Local Traffic.
Neither Party may terminate intra-LATA or inter-LATA toll switched access traffic or
originate toll-free traffic over dedicated Local Traffic trunks. NIl codes (including but
not limited to, 411, 611, & 911) shall not be sent between the Parties' networks via Local
Traffic trunk groups. Local Traffic exchange shall be provided via two-way trunks where
technically and operationally feasible unless both Parties agree to implement one-way
trunks.

The Parties will cooperatively develop joint forecasting for traffic utilization over
Local Traffic trunk groups provided pursuant to this Agreement. Orders for trunks that
exceed forecasted quantities for forecasted locations will be accommodated as facilities
and/or equipment becomes available. The Parties will make all reasonable efforts and
cooperate in good faith to develop alternative solutions to accommodate orders when_
facilities are not available. Inter-company forecast infonnation will be exchanged by the
Parties upon reasonable request. The capacity of facilities provided by each Party will be
based on mutual forecasts and sound engineering practice, as mutually agreed to by the
Parties.
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4.3. The Parties agree to exchange Local Traffic in a manner that is consistent with
their respective duties to comply with applicable dialing parity requirements associated
with such traffic.

5.0 COMPENSATION

5.1. Reciprocal Compensation is applicable for Transport and Termination of Local
Traffic as defined in Section 1.13 and is related to the exchange of traffic described in
Section 4. For the purposes ofbilling compensation for Local Traffic, billed minutes will
be based upon records/reports provided by third pa.rties or actual recorded usage.
Measured usage begins when the terminating recording End Office Switch receives
answer supervision from the called End User and ends when the terminating End Office
Switch receives or sends disconnect (release message) supervision, whichever occurs
first. The measured usage is aggregated at the end of the measurement cycle and rounded
to a whole minute. Billing for Local Traffic shall be based on the aggregated measured
terminating usage to SENTCO less traffic recorded as local that is Non-Local Traffic.
Notwithstanding any provision to the contrary set forth herein, the Parties agree that
Reciprocal Compensation for Transport and Termination of Local Traffic shall be
determined on the basis of actual recorded usage. Further, and notwithstanding any
provision to the contrary set forth herein, the Parties agree to exchange ISP Bound Traffic
in accordance with Section 5.2.

5.2. The Parties agree to exchange ISP Bound Traffic in accordance with the Order on
Remand by the FCC in CC Docket No. 96-98 on April 27, 2001. Specifically, SENTCO
has not offered or adopted the FCC's rate caps as set forth in that Order; pursuant to
paragraph 81 of that Order, SENTCO is required to pay intercarrier compensation for ISP
Bound Traffic on a bill and keep basis. Further, the Parties acknowledge that because
they did not exchange any ISP Bound Traffic pursuant to an interconnection agreement
prior to the date of the above-referenced Order, all minutes of ISP Bound Traffic are to
be exchanged on a bill and keep basis between the Parties in accordance with paragraph
81 of the Order, such that neither Party owes the other Party any compensation for the
origination, transport or termination ofsuch traffic.

5.3. The rate for Reciprocal Compensation shall be $0.024 per minute.

5.4. Non-Local Traffic shall be terminated to a Party subject to that Party's tariffed
access charges. Each Party warrants and represents that it will not provision any of its
services or exchange any traffic hereunder in a manner that permits the unlawful
avoidance of the application of intrastate or interstate access charges by any other party
including, but not limited to, third party carriers, aggregators and resellers. Each Party
also agrees to take all reasonable steps to terminate any service to an End User that
permits such End User to unlawfully avoid the application of access charges by the other
Party. Telecommunications traffic to or from End Users that originates or terminates in
areas other than the Local Service Area is subject to intrastate or interstate access charges
regardless of whether the traffic may have been converted to Internet Protocol or any
other transmission protocol during the routing and transmission of the call.

7
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5.5. The following provisions shall apply to calculation of payments and billings:

5.5.1. SENTCO will compensate Sprint for Local Traffic delivered by
SENTCO' to Sprint for termination, as prescribed in Section 5.1, at the rate
provided in Section 5.3, {lbove. Sprint will compensate SENTCO for Local
Traffic delivered to SENTCO for termination to SENTCO's End Users as
prescribed in Section 5.1 at the rate provided in Section 5.3. As applicable, the
Parties will compensate each other for Non-Local Traffic at the rates provided in
Section 5.4

5.5.2. Each Party shall prepare monthly billing statement(s) to the other Party,
that will separately reflect the calculation of Reciprocal Compensation payable
pursuant to Sections 5.1 and 5.3 and access charges pursuant to Section 5.4.

6.0 NOTICE OF CHANGES

If a Party contemplates a change in its network, which it believes will materially affect
the inter-operability of its network with the other Party, the Party making the change shall
provide at least niilety (90) days advance written notice ofsuch change to the other Party.

7.0 GENERAL RESPONSIBILITIES OF THE PARTIES

7.1. The Parties are each solely responsible for participation in and compliance with
national network plans, including The National Network Security Plan and The
Emergency Preparedness Plan. Each Party shall solely be responsible for its
Communications Assistance for Law Enforcement Act ("CALEA") enforcement-related
activity. Each Party shall also ensure that it takes all actions necessary for a full response
to any CALEA and/or other law enforcement-related inquiry related in any manner to the
originatingltenninating traffic from an End User it serves and that such actions are
completed in a timely manner. In the event that either Party fails to comply with anyone
or more of these obligations and an action is brought or costs imposed upon the other
Party, the Party that failed to comply shall indemnify the other Party pursuant to the
requirements of Section 11.0 of this Agreement. Neither Party shall use any service
provided pursuant to this Agreement in any manner that prevents other persons from
using or adversely impacts their Telecommunications Service, and subject to notice and
a reasonable opportunity of the offending Party to cure any violation, either Party may
discontinue or refuse service if the other Party violates this provision.

7.2. Both Parties agree to utilize SS7 Common Channel Signaling ("SS7") between
their respective networks for the exchange of traffic addressed in this Agreement in order
to track and monitor the traffic that is being exchanged at the POI. Both Parties shall
provide SS7 connectivity in accordance with accepted industry practice and standard
technical specifications, and shall exchange all originally-generated SS7 messages for
call set-up, including without limitation, ISDN User Part ("ISUP") and Transaction
Capability User Part ("TCAP") messages, and SS7-based features and functions between
their respective networks, including CLASS features and functions.

7.3. Each Party is responsible for obtaining Local Exchange Routing Guide ("LERG")
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listings of the Common Language Location Identifier ("CLLI") assigned to itsswitches.

7.4. 911/E911. Each Party is solely responsible for the receipt and transmission of
91l/E9l1 traffic originated by End USers of its Telephone Exchange Service. The Parties
acknowledge that calls to 9ll/E9ll services shall not be routed over the interconnection
trunk group(s). To the extent that a Party incorrectly routes such traffic over such
arrangements, that Party shall fully indemnify and hold hannless the other Party for any
claims, including claims of third parties, related to such calls.

8.0 TERM AND TERMINATION

8.1. Subject to the provisions of Section 14, the initial tenn of this Agreement shall be
for a one (1) year tenn (the "Initial Tenn"), which shall commence on the Effective Date,
and thereafter shall continue on a month to month basis, unless tenninated or modified
pursuant to the tenns and conditions of this Agreement.

8.2. Either Party may request this Agreement to be renegotiated at any time after the
expiration of the Initial Tenn. The Party desiring renegotiation shall provide written
notice to the other Party. Not later than thirty (30) days following receipt of such notice,
the receiving Party will acknowledge receipt of the written notice and the Parties will
commence negotiation, which shall be conducted in good faith, except in caseS in which
this Agreement has been tenninated for default. Provided the Parties are pursuing
negotiation or arbitration of a new Agreement, this Agreement will continue in full force
and effect until such new Agreement is effective.

8.3. If, within one hundred and thirty-five (135) days following the date of written
notice of desire to renegotiate referred to in the preceding section, the Parties are unable
to negotiate new teuns, conditions and-prices for a new agreement between the Parties,
either Party may petition the Commission to establish appropriate terms, conditions and
prices for such new agreement pursuant to 47 U.S.C. § 252. Any pricing tenns and
conditions of the new agreement between the Parties arrived at through negotiation
and/or arbitration shall be retroactively effective as of the date of the written request
seeking renegotiation. Unless the Parties otherwise mutually agree, true-ups or
adjustments arising from any new pricing tenns and conditions shall be implemented as
of the effective date of the new agreement described herein.

8.4. The Parties agree that disputed and undisputed amounts due under this Agreement
shall be handled as follows:

8.4.1. If any portion of an amount due to a Party (the "Billing Party") under this
Agreement is subject to a bona fide dispute between the Parties, the Party billed
(the "Non-Paying Party") shall, within thirty (30) days of its receipt of the
invoice containing such disputed amount, give written notice to the Billing Party
of the amounts it disputes ("Disputed Amounts") and include in such notice the
specific details and reasons for disputing each item. The Non-Paying Party shall
pay when due all undisputed amounts to the Billing Party. The Parties will work
together in good faith to resolve issues relating to the disputed amounts. If the
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dispute is resolved such that payment of the disputed amount is required,
whether for the original full amount or for the settlement amount, the Non
Paying Party shall pay the full disputed or settlement amounts with interest at the
lesser of (i) one and one-half percent (1-112%) per month or (ii) the highest rate
of interest that may be charged under Nebraska's applicable law. In addition, the
Billing Party may initiate a complaint proceeding with the appropriate regulatory
or judicial entity, if unpaid undisputed amounts become more than 90 days past
due, provided the Billing Party gives an additional 30 days notice and
opportunity to cure the default.

8.4.2. Any undisputed amounts not paid when due shall accrue interest from the
date such amounts were due at the lesser of (i) one and one-halfpercent (1-112%)
per month or (ii) the highest rate of interest that may be charged under
Nebraska's applicable law.

8.4.3. Undisputed amounts shall be paid within thirty (30) days of receipt of
invoice from the Billing Party.

8.5. Upon tennination or expiration of this Agreement in accordance with this section:

(a) Each Party shall comply immediately with its obligations as set forth in
Section 8.2 above;

(b) Each Party shall promptly pay all amounts (including any late payment
charges) owed under this Agreement;

(c) Each Party's indemnification obligations shall survive termination or
expiration of this Agreement.

8.6. Either Party may terminate this Agreement in whole or in part in the event of a
default of the other Party, provided, however, that the non-defaulting Party notifies the
defaulting Party in writing of the alleged default and the defaulting Party does not
implement mutually acceptable steps to remedy such alleged default within thirty (30)
days after receipt of written notice thereof

9.0 CANCELLATION CHARGES

Except as provided herein, no cancellation charges shall apply.

10.0 NON-SEVERABILITY

10.1. The services, arrangements, terms and conditions of this Agreement were
mutually negotiated by the Parties as a total arrangement and are intended to be non- .
severable.

10.2. Nothing in this Agreement shall be construed as requiring or permitting either
Party to contravene any mandatory requirement of federal or state law, or any regulations
or orders adopted pursuant to such law.

0513
10



\

~~

Interconlion and Reciprocal Compensation Agreelt between
Southeast Nebraska Telephone Company and Sprint Communications, L.P.

11.0 INDEMNIFICATION

11.1. Each Party (the "Indemnifying Party") shall indemnify and hold hannless the
other Party ("Indemnified Party") from and against loss, cost, claim, liability, damage,
and expense (including reasonable attorney's fees) to End Users and other third parties
for:

(a) damage to tangible personal property or for personal injury proximately
caused by the negligence or willful misconduct of the Indemnifying Party, its
employees, agents or contractors;

(b) claims for libel, slander, or infringement of copyright arising from the
material transmitted over the Indemnified Party's facilities arising from the
Indemnifying party's own communications or the communications of such
Indemnifying Party's End Users; and

(c) claims for infringement ofpatents arising from combining the Indemnified
Party's facilities or services with, or the using of the Indemnified Party's services
or facilities in connection with, facilities of the Indemnifying Party.

Notwithstanding this indemnification provision or any other provision in the
Agreement, neither Party, nor its parents, subsidiaries, affiliates, agents, servants, or
employees, shall be liable to the other for Consequential Damages (as defined in Section
12.3).

11.2. The Indemnified Party will notify the Indemnifying Party promptly in writing of
any claims, lawsuits, or demands by End Users or other third parties for which the
Indemnified Party alleges that the Indemnifying Party is responsible under this section,
and, if requested by the Indemnifying Party, will tender the defense of such claim,
lawsuit or demand in the event:

(a) The Indemnifying Party does not promptly assume or diligently pursue the
defense of the tendered action, then the Indemnified Party may proceed to defend
or settle said action and the Indemnifying Party shall hold harmless the
Indemnified Party from any loss, cost liability, damage and expense.

(b) The Party otherwise entitled to indemnification from the other elects to
decline such indemnification, then the Party making such an election may, at its
own expense, assume defense and settlement of the claim, lawsuit or demand.

11.3. The Parties will cooperate in every reasonable manner with the defense or
settlement ofany claim, demand, or lawsuit.

11.4. Neither Party shall accept the terms of a settlement that involves or references the
other Party in any matter without the other Party's approval.
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12.0 LIMITATION OF LIABILITY

12.1. No liability shall attach to either Party, its parents, subsidiaries, affiliates, agents,
servants, 'employees, officers, directors, or partners for damages arising from errors,
mistakes, omissions, interruptions~ or delays in the course of establishing, furnishing,
rearranging, moving, terminating, changing, or providing or failing to provide services or
facilities (including the obtaining or furnishing of information with respect thereof or
with respect to users of the services or facilities) in the absence of gross negligence or
willful misconduct.

12.2. Except as otherwise pr~vided in Section 11.0, no Party shall be liable to the other
Party for any loss, defect or equipment failure caused by the conduct of the first Party, its
agents, servants, contractors or others acting in aid or concert with that Party, except in
the case of gross negligence or willful misconduct.

12.3. Except as otherwise provided in Section 11.0, no Party shall have any liability
whatsoever to the other Party for any indirect, special, consequential, incidental or
punitive damages, including but not limited to loss of anticipated profits or revenue or
other economic loss in connection with or arising from anything said, omitted or done
hereunder (collectively, "Consequential Damages"), even if the other Party has been
advised of the possibility ofsuch damages.

13.0 DISCLAIMER

EXCEPT AS OTHERWISE PROVIDED HEREIN, NEITHER PARTY MAKES
ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED,
INCLUDING BUT NOT LIMITED TO ANY WARRANTY AS TO
MERCHANTABILITY OR FITNESS FOR INTENDED OR PARTICULAR
PURPOSE WITH RESPECT TO SERVICES PROVIDED HEREUNDER.
ADDITIONALLY, NEITHER PARTY ASSUMES ANY RESPONSIBILITY WITH
REGARD TO THE CORRECTNESS OF DATA OR INFORMATION SUPPLIED
BY THE OTHER PARTY WHEN TillS DATA OR INFORMATION IS
ACCESSED AND USED BY A THIRD-PARTY.

14.0 REGULATORY APPROVAL

The Parties understand and agree that this Agreement will be filed with the
Commission. Each Party covenants and agrees to fully support approval of this
Agreement by the Commission. The Parties, however, reserve the right to seek
regulatory relief and otherwise seek redress from each other regarding performance and
implementation of this Agreement. In the event the Commission rejects this Agreement
in whole or in part, the Parties agree to meet and negotiate in good faith to arrive at a_
mutually acceptable modification of the rejected portion(s). Further, this Agreement is
subject to change, modification, or cancellation as may be required by a regulatory
authority or court in the exercise of its lawful jurisdiction.

The Parties agree that their entrance into this Agreement is without prejudice to
any positions they may have taken previously, or may take in future, in any legislative,
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regulatory, judicial or other public forum addressing any matters, induding matters
related to the same types of arrangements covered in this Agreement.

15.0 PENDING JUDICIAL
RECONSIDERATION

APPEALS AND REGULATORY

)

The Parties acknowledge that the respective rights and obligations of each Party
as set forth in this Agreement are based on the text of the Act and the rules and
regulations promulgated thereunder by the FCC and the Commission as of the Effective
Date ("Applicable Rules"). In the event of any amendment to the Act, any effective
legislative action or any effective regulatory or judicial order, rule, regulation, arbitration
award, dispute resolution procedures under this Agreement or other legal action
purporting to apply the provisions of the Act to the Parties or in which the FCC or the

,Commission makes a generic determination that is generally applicable which revises,
modifies or reverses the Applicable Rules (individually and collectively, Amended
Rules), either Party may, by providing written notice to the other Party, require that the
affected provisions of this Agreement be renegotiated in good faith and this Agreement
shall be amended accordingly to reflect the pricing, terms and conditions of each such
Amended Rules relating to any of the provisions in this Agreement.

16.0 MOST FAVORED NATION PROVISION

Nothing in this Agreement shall alter or affect the rights of either Party pursuant
to Section 252(i) of the Act.

17.0 MISCELLANEOUS

17.1. Authorization.

17.1.1. SENTCO is a corporation duly organized, validly existing and in good
standing under the laws of the State ofNebraska and has full power and authority
to execute and deliver this Agreement and to perform its obligations hereunder,
subject to any necessary regulatory approval.

17.1.2. Sprint Communications, L.P. is a limited partnership duly organized,
validly existing and in good standing under the laws of the state of Delaware,
authorized to do business in the state of Nebraska and has full power and
authority to execute and deliver this Agreement and to perform its obligations
hereunder, subject to any necessary regulatory approval.

17.2. Compliance. Each Party shall comply with all applicable federal, state, and local
laws, rules, and regulations applicable to its performance under this Agreement.

17.3. Inde,pendent Contractors. Neither this Agreement, nor any actions taken by Sprint
or SENTCO in compliance with this Agreement, shall be deemed to create an agency or
joint venture relationship between Sprint and SENTCO, or any relationship other than
that ofpurchaser and seller of services. Neither this Agreement, nor any actions taken by
Sprint or SENTCO in compliance with this Agreement, shall create a contractual, agency,
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or any other type of relationship or third party liability between Sprint and SENTCO end
users or others.

17.4. Force Majeure. 'Neither Party shall be liable for any delay or failure in
performance of any part of this Agreement from any cause beyond its control and without
its fault or negligence including, without limitation, acts of nature, acts of civil or military
authority, government regulations, embargoes, epidemics, terrorist acts, riots,
insurrections, fires, explosions, earthquakes, nuclear accidents, floods, work stoppages,
equipment failure, power blackouts, volcanic action, other major environmental
disturbances, unusually severe weather conditions or any other circumstances beyond the
reasonable control and without the fault or negligence of the Party affected (collectively,
a "Force Majeure Event"). If any Force Majeure condition occurs, the Party delayed or
unable to perform shall give immediate notice to the other Party and shall take all
reasonable steps to correct the force majeure condition. During the pendency of the
Force Majeure, the duties of the Parties under this Agreement affected by the Force
Majeure condition shall be abated and shall resume without liability thereafter.

17.5. Record Retention. During the Initial Term and any extended period that this
Agreement is in effect, and wiihin forty-five (45) days of a written request from either
Party (the "Requesting Party"), the other Party (the "Providing Party") shall provide one
complete month of all the call records associated with the traffic subject to Section 5.1,
5.2 and 5.4 (the ''Test Month") that the Providing Party delivers to the Requesting Party
through the Point of Interconnection ("POI") established under the Agreement; provided,
however, that the Test Month selected shall not be older than 12 months from the date of
the request. The call records shall conform to the then prevailing industry standard record
format (or such other standard industry format as established from time to time). The first
request in a given year of a Requesting Party for the call records of the Providing Party
shall be provided to the Requesting Party at no charge. Any reasonable costs associated
directly with additional requests in that same year for call records shall be borne by the
Requesting Party, provided, however, that the Requesting Party is not required to pay
such costs if it demonstrates that at least 30% of the traffic associated with those records
falls outside of Section 5.1 of this Agreement. Each Party shall reasonably cooperate
with the other in any investigation under this Section.

17.6. Confidentiality.

17.6.1. Any information such as specifications, drawings, sketches, business
information, forecasts, models, samples, data, computer programs and other
software and documentation ofone Party (a Disclosing Party) that is furnished or
made available or otherwise disclosed to the other Party or any of its employees,
contractors, or agents (its "Representatives" and with a Party, a "Receiving
Party") pursuant to this Agreement ("Proprietary Information") shall be deemed 
the property of the Disclosing Party. Proprietary Information,if written, shall be
clearly and conspicuously marked "Confidential" or "Proprietary" or other
similar notice, and, if oral or visual, shall be confirmed in writing as confidential
by the Disclosing Party to the Receiving Party within ten (lO) days after
disclosure. Unless Proprietary Information was previously known by the
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Receiving Party free of any obligation to keep it confidential, or has been or is
subsequently made public by an act not attributable to the Receiving Party, or is
explicitly agreed in writing not to be regarded as confidential, such information:
(1) shall be held in confidence by each Receiving Party; (ii) shall be disclosed to
only those persons who have a need for it in connection with the provisiOli of
services required to fulfill this Agreement and shall be used by those persons
only for such purposes; and (iii) may be used for other purposes only upon such'
terms and conditions as may be mutually agreed to in advance of such use in
writing by the Parties. Notwithstanding the foregoing sentence, a Receiving
Party shall be entitled to disclose or provide Proprietary Information as required
by any govennnental authority or applicable law, upon advice ofcounsel, only in
accordance with Section 17.6.2 ofthis Agreement.

17.6.2. If any Receiving Party is required by any govenunental authority or by
applicable law. to disclose any Proprietary Information, then such Receiving
Party shall provide the Disclosing Party with written notice of such requirement
as soon as possible and prior to such disclosure. The Disclosing Party may then
seek appropriate protective relief from all or part of such requirement. The
Receiving Party shall use all commercially reasonable efforts to cooperate with
the Disclosing Party in attempting to obtain any protective relief, which such
Disclosing Party chooses to obtain.

17.6.3. In the event of the expiration or termination of this Agreement for any
reason whatsoever, each Party shall return to the other Party or destroy all
Proprietary Information and other documents, work papers and other material
(including all copies thereof) obtained from the other Party in connection with
this Agreement and shall use all reasonable efforts; including instructing its
employees and others who have had access to such information, to keep
confidential and not to use any such information, unless such information is now,
or is hereafter disclosed, through no act, omission or fault of such Party, in any
manner making it available to the general public.

17.7. Governing Law. For all claims under this Agreement that are based upon issues
within the jurisdiction (primary or otherwise) of the FCC, the exclusive jurisdiction and
remedy for all such claims shall be as provided for by the FCC and the Act. For all·
claims under this Agreement that are based upon issues within the jurisdiction (primary
or otherwise) of the Commission, the exclusive jurisdiction for all such claims shall be
with the Conuilission, and the exclusive remedy for such claims shall be as provided for
by such Commission. In all other respects, this Agreement shall be governed by the
domestic laws of the State ofNebraska without reference to conflict oflaw provisions.

The terms and conditions of this Agreement shall be subject to any and all applicable
laws, rules, regulations or guidelines that subsequently may be adopted by any federal,
state, or local govenunent authority. Any modifications to this Agreement occasioned by
such change shall be effected through good faith negotiations.

17.8. Taxes. Each Party purchasing services hereunder shall payor otherwise be
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responsible for all federal, state, or local sales, use, excise, gross receipts, transaction or
similar taxes, fees or surcharges levied against or upon such purchasing Party (or the
providing Party when such providing Party is permitted to pass along to the purchasing
Party such' taxes,. fees ot" surcharges), except for any tax on either Party's corporate
existence, status or income. Whenever possible, these amounts shall be billed as a
separate item on the invoice. To the extent a sale is claimed to be for resale tax
exemption, the purchasing Party shall furnish the providing Party a proper resale tax
exemption certificate as authorized or required by statute or regulation by the jurisdiction
providing said resale tax exemption. Failure to timely provide such sale for resale tax
exemption certificate will result in no exemption being available to the purchasing Party.

17.9. Assignment. This Agreement shall be binding upon the Parties and shall continue
to be binding upon all such entities regardless of any subsequent change in their
ownership. Each Party covenants that, if it sells or otherwise transfers to a third party,
unless the Party which is not the subject of the sale or transfer reasonably detennines that
the legal structure of the transfer vitiates any such need, it will require as a condition of
such transfer that the transferee agree to be bound by this Agreement with respect to
services provided over the transferred facilities. Except as provided in this paragraph,
neither Party may assign or transfer (whether by operation of law or otherwise) this
Agreement (or any rights or obligations hereunder) to a third party without the prior
written consent of the other Party which consent will not be unreasonably withheld;
provided that either Party may assign this Agreement to a corporate Affiliate or an entity
under its common control or an entity acquiring all or substantially all of its assets or
equity by providing prior written notice to the other Party of such assignment or transfer.
Any attempted assignment or transfer that is not permitted is void ab initio. Without
limiting the generality of the foregoing, this Agreement shall be binding upon and shall
inure to the benefit of the Parties' respective successors and assigns.

17.10. Non-Waiver. Failure of either Party to insist on performance of any term or
condition of this Agreement or to exercise any right or privilege hereunder shall not be
construed as a continuing or future waiver ofsuch term, condition, right or privilege.

17.11. Notices.

17.11.1. Notices given by one Party to the other Party under this Agreement
shall be in writing and shall be: (i) delivered personally; (ii) delivered by express
delivery service; (iii) mailed, certified mail, return receipt requested to the
following addresses of the Parties:

Sprint:
Sprint Communications, L.P.
6450 Sprint Parkway
Overland Park, Kansas 66251
Attn: Director, Wholesale and
Interconnection Management
Phone Number: 913-315-9081

16

SENTCO:
Southeast Nebraska Telephone Co.
110 West 17th Street
Falls City, NE 68355
Attn: Elizabeth A Sickel, VP/Gen. Mgr
Phone Number: 402-245-4451
Fax Number: 402-245-4770
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With a copy to:
Paul M. Schudel
Woods & Aitken, LLP
301 South 13th Street, Suite 500
Lincoln, Nebraska 68508
Phone Number: 402-437-8500
Fax Number: 402-437-8558

Or to such other address as either Party shall designate by proper notice. Notices
will be deemed given as of the earlier of: (i) the date of actual receipt; (ii) the next
business day when notice is sent via express mail or personal delivery; (iii) three
(3) days after mailing in the case of certified u.S. mail.

17.11.2. In order to facilitate trouble reporting and to coordinate the repair
of Interconnection Facilities, trunks, and other interconnection arrangements
provided by the Parties under this Agreement, each Party has established
conta'ct(s) available 24 hours per day, seven days per week, at telephone numbers
to be provided by the Parties. Each Party shall call the other at these respective
telephone numbers to report trouble with connection facilities, trunks, and other
interconnection arrangements, to inquire as to the status of trouble ticket
numbers in progress, and to escalate trouble resolution.

24-Hour Network Management Contact:

ForSENTCO:
NOC/Repair Contact Number: 402-245-4451 (Mon.-Fri. 8-5);
After Hours: 402-245-4905 or 402-245-2728 or 402-245-4577
Facsimile Number: 402-245-4770

For Sprint:
NOC/Repair Contact Number: 1-888-862-8293

Before either Peports a trouble condition, it must first use its reasonable efforts to
isolate the trouble to the other Party's facilities, service, and arrangements. Each
Party will advise the other ofany critical nature of the inoperative facilities,
service, and arrangements and any need for expedited clearance of trouble. In
cases where a Party has indicated the essential or critical need for restoration of
the facilities, services or arrangements, the other Party shall use its bestefforts to
expedite the clearance of trouble.

17.12. Publicity and Use of Trademarks or Service Marks. Neither Party nor its
subcontractors or agents shall use the other Party's trademarks, service marks, logos or 
other proprietary trade dress in any advertising, press releases, publicity matters or other
promotional materials without such Party's prior written consent.

17.13. Joint Work Product. This Agreement is the joint work product of the Parties and
has been negotiated by the Parties and their respective counsel and shall be fairly

. 17 0520



IntercoAion and Reciprocal Compensation Agreelt between
Southeast Nebraska Telephone Company and Sprint Communications, L.P.

interpreted in accordance with its terms. In the event of any ambiguities, no inferences
shall be drawn against either Party.

17.14. No Third Party Beneficiaries; Disclaimer of Agency. This Agreement is for the
sole benefit of the Parties and their pennitted assigns, and nothing herein expressed or
implied shall create or be construed to create any third-party beneficiary rights hereunder.
Except for provisions herein expressly authorizing a Party to act for another, nothing in
this Agreement shall constitute a Party as a legal representative or agent of the other
Party; nor shall a Party have the right or authority to assume, create or incur any liability
or any obligation of any kind, express or implied, against, in the name of, or on behalf of
the other Party, unless otherwise expressly permitted by such other Party. Except as
otherwise expressly provided in this Agreement, no Party undertakes to perform any
obligation of the other Party, whether regulatory or contractual, or to assume any
responsibility for the management of the other Party's business.

17.15. No License. No license under patents, copyrights, or any other intellectual
property right (other than the limited license to use consistent with the terms, conditions
and restrictions of this Agreement) is granted by either Party, or shall be implied or arise
by estoppel with respect to any transactions contemplated under this Agreement.

17.16. Technology Upgrades. Nothing in this Agreement shall limit either Parties' ability
to upgrade its network through the incorporation of new equipment, new software or
otherwise, provided it is to industry standards, and that the Party initiating the update
shall provide the other Party written notice at least ninety (90) days prior to the
incorporation of any such upgrade in its network which will materially impact the other
Party's service. Each Party shall be solely responsible for the cost and effort of
accommodating such changes in its own network.

17.17. Entire Agreement. The terms contained in this Agreement and any Schedules,
Exhibits, tariffs and other documents or instruments referred to herein are hereby
incorporated into this Agreement by reference as if set forth fully herein, and constitute
the entire agreement between the Parties with respect to the subject matter hereof,
superseding all prior understandings, proposals and other communications, oral or
written. Neither Party shall be bound by any preprinted terms additional to or diff~rent

from those in this Agreement that may appear subsequently in the other Party's form
documents, purchase orders, quotations, acknowledgments, invoices or other
communications. This Agreement may only be modified by a writing signed by an
officer of each Party.

18.0 DISPUTE RESOLUTION

Except as provided under Section 252 of the Act with respect to the approval of .
this Agreement by the State Commission, the Parties desire to resolve disputes arising out
of or relating to this Agreement without litigation. Accordingly, except for action
seeking a temporary restraining order or an injunction related. to the purposes of this
Agreement, or suit to compel compliance with this dispute resolution process, the Parties
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agree to use the following dispute resolution procedures with respect to any controversy
or claim arising out ofor relating to this Agreement or its breach.

18.1. Informal Resolution of Disputes. At the written request ofa Party, each Party will
appoint a knowledgeable, responsible representative, empowered to resolve such dispute,
to meet and negotiate in good faith to resolve any dispute arising out ofor relating to this
Agreement. The Parties intend that these negotiations be conducted by non-lawyer,
business representatives. The location, format, frequency, duration, and conclusion of
these discussions shall be left to the discretion of the representatives. Upon agreement,
the representatives may utilize other alternative dispute resolution procedures such as
mediation to assist in the negotiations. Discussions and correspondence among the
representatives for purposes of these negotiations shall be treated as Confidential
Information developed for purposes of settlement, exempt from discovery, and shall not
be admissible in the arbitration described below or in any lawsuit without the
concurrence of all Parties. Documents identified in or provided with such
commurncations, which are not prepared for purposes of the negotiations, are not so
exempted and my, if otherwise discoverable, be discovered or otherwise admissible, be
admitted in evidence, in the arbitration or lawsuit.

18.2. Formal Dispute Resolution. If negotiations pursuant to Section 18.1 fail to
produce an agreeable resolution within ninety (90) days, then either Party may proceed
with any remedy available to it pursuant to law, equity or agency mechanisms; provided,
that upon mutual agreement of the Parties such disputes may also be submitted to binding
arbitration. In the case of an arbitration, each Party shall bear its own costs. The Parties
shall equally split the fees of any mutually agreed upon arbitration procedure and the
associated arbitrator.

18.3. Continuous Service. The Parties' shall continue providing services to each other
during the pendency of any dispute resolution procedure, and the Parties shall contrnue to
perform their payment obligations (including making payments in accordance with
Section 4, 5, and 6) in accordance with this Agreement.
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Southeast Nebraska Telephone Company and Sprint Communications, L.P.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed
as of the dates listed below,

\

)

Sprint Communications, L.P.

By: _

Name: _

Title: _

Date: '--__

Southeast Nebraska Telephone Company

By: _

Name: _

Title: _

Date: ~
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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

....~.

INRE:

SPRINT COMMUNICATIONS
COMPANY L.P. PETITION FOR
ARBITRATION UNDER THE
TELECO~CATIONSACT

)
)
)
)
)
)

APPLICATION NO. C-3429

MOTION TO DISMISS OR, IN THE ALTERNATIVE, RESPONSE OF
SOUTHEAST NEBRASKA TELEPHONE COMPANY

TO PETITION FOR ARBITRATION

Southeast Nebraska Telephone Company ("SENTCO") hereby files this Motion

to Dismiss or, in the Alternative, Response to the Petition of Sprint Communications

Company L.P. ("Sprint") for resolution of issues relating to an interconnection agreement

under the terms of Section 251(b) of the Communications Act of 1934, as amended (the

"Act").

Public Service Commission ("Commission") to arbitrate issues remaining unresolved

1. On May 23,2005, Sprint filed a petition (the "Petition") with the Nebraska

0524

after negotiations for an interconnection agreement between Sprint and SENTCO

pursuant to Section 252 of the 1996 revisions to the Act. See Pub. L. No. 104-104, 110

Stat. 56 (1996) (codified at 47 U.S.C. § 151, et seq.).

2. SENTCO is an incumbent local exchange carrier ("ILEC") and is a

Nebraska corporation authorized by the Commission to provide local exchange service in

Nebraska. The contact information concerning SENTCO set forth in the Petition under

the heading "Parties" is accurate. The telephone number for Ms. Sickel is 402-245-4451

and the telephone number for Mr. Schudel, lead counsel for SENTCO, is 402-437-8500.

Additional contact information for SENTCO's counsel is provided be"I.Q.w-~~~~~~,"=,-==:--,

~!~ «: ~ BW~I~
lrU! JW173lO5 IlW

l I
NE6RASKA PUBUC SERVICE

COMMISSION



alternative, Response to Sprint's Petition (the "Response") in an effort to ensure the most

3.

•
SENTCO is filing this Motion to Dismiss (the "Motion") or, in the

efficient utilization of the resources of the Commission and the parties in this proceeding. ,

With respect to the portion of this filing labeled as "Response," SENTCO notes that it is

being filed voluntarily pursuant to 47 U.S.c. § 252(b)(3). In the event that the Motion is

not granted, SENTCO wishes to set forth its position on certain matters relating to the

issues in this arbitration while reserving all rights to (and without waiver of its rights with

respect to) the matters raised in the Motion. As such, nothing in the Response section of

this filing can or should be construed as an admission or in conflict with 'the basis

provided below as to why the Petition should be dismissed in its entirety.

I. JURISDICTION

in its entirety. Sprint does not possess the status of "telecommunications carrier" and

4. For the reasons stated below, the Commission should dismiss the Petition

2

)

thus cannot assert rights under Section 251 (b) for the interconnectjon arrangements it

seeks when Sprint acts as an enabler/vendor for a third party, the only ofwhich identified

by Sprint being Time Warner Cable ("TWC").l See 47 U.S.C. §252(a)(l); see also

Petition at 3_4.2 Sprint has alleged no fact in its Petition to support its contention that it

possesses the status of a "telecommunications carrier" when it complies with its private

contractual obligations to TWC. Quite to the contrary, Sprint admits facts that

demonstrate it is not a telecommunications carrier. Sprint admits that it has a private

SENTCO notes that Sprint references ''Time Warner Cable." SENTCO presumes that this
reference is to Time Warner Cable Information Services, LLC d/b/a Time Warner Cable, an entity that the
Commission has certified as a local exchange carrier in Application No. C-3228 on November 23,2004.

While SENTCO agreed to voluntary negotiations with Sprint, SENTCO did not agree to negotiate
arrangements "without regard to the standards set forth in subsection[ ] (b) ...ofSection 251." 47 U.S.c.
§252(a)(I). See Attachment A.
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agreement with TWC which was individually negotiated with TWC. Moreover, Sprint

admits that it will not be the ultimate provider of end user services to any retail business

or residential customer physically located in SENTCO's Fall City exchange.

Accordingly, the Commission should dismiss the Petition in its entirety because Sprint is

not a telecommunications carrier.

5. Even if Sprint were a telecommunications carrier (a finding that is entirely

at odds with Sprint's admissions), the Petition should still be dismissed. Sprint has not

.- demonstrated nor even alleged any fact within the Petition that it will provide retail end

user services to customers within the SENTCO's Falls City exchange. The agreement at

issue (see Petition, Exhibit 2) is to establish a reciprocal compensation arrangement

pursuant to Section 251 (b)(5) of the Act between the parties for the exchange of

specifically identified end user traffic. Section 251(b)(5) arrangements are limited tot,,,..<l-'''' telecommunications carriers with networks that "originate" the local traffic subject to

Section 251(b)(5). Sprint cannot assert any Section 251(b) rights in this proceeding

because, as Sprint admits, only TWC's network will "originate" end user traffic in

SENTCO's local exchange area and any switching directly serving the calling end user is

provided by TWC. Accordingly, the Petition, on its face, is deficient. The time window

for submitting an arbitration petition has closed and Sprint is now barred from making

any new substantive allegations in this proceeding. Any effort by Sprint to amend its

Petition at this late date would unalterably change the substance of the Petition, an action

that falls outside of the Act's 135 to 160 day arbitration request window. See 47 U.S.C.

§252(b).

)

- 3 -
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6. Assuming, arguendo, that the Petition is not dismissed on either of the

grounds noted above (and without waiver of its rights and position regarding the

dismissal), the Commission's jurisdiction to consider the Petition filed by Sprint pursuant.

to the Act, to resolve disputed issues, and to approve an interconnection agreement

between the parties ~ould be found in 47 V.S.C § 252(c).

D. BACKGROUND

7. SENTCO concurs with Sprint that Exhibit 2 attached to the Petition is a

true and correct copy of the proposed draft Interconnection and Reciprocal Compensation

Agreement (the "Agreement") between Sprint and SENTCO that reflects both the

dispuied and undispuied ierms and conditions consistent with the parties' negotiations.

SENTCO notes that the agreement was negotiated solely with respect to the situation

where Sprint would be the competing provider for retail end user customers physically

located within the SENTCO Falls City exchange. In the event that SENTCO identifies

additional provisions on which the parties disagree, other than those identified in the

Agreement, SENTCO reserves the right to bring such matters before the Commission and

respectfully requests that the Commission also resolve those issues.

8. While Sprint has identified two issues in its Petition, the two stated issues

are grounded on the common issue as to whether Sprint is entitled to include provisions

in the Agreement to facilitate Sprint's business model in which Sprint provides a variety

ofprivate carrier transport and back office, vendor-like services to other competitive

service providers (see Petition at 4), and specifically with regard to Sprint's private

''business arrangement" with TWC. Id. at 3-4. As Sprint has admitted, TWC "provides
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the 'last mile' network over hybrid fiber coaxial cable facilities, marketing and sales, end

use billing, and customer service." ld.

'. :.

9. The evidence introduced by Sprint in Commission Application No. C-

3204 confirms that Sprint does not intend to provide local exchange service to end users

in the SENTCO exchanges. In the Commission's Order entered in Application No. C

3204 on February 8, 2005, at page 2, the Commission found:-
Initially, Sprint proposes to provide transport, switching and

interconnection for the origination and termination oflocal and long distance
traffic. These services will be provided upon request ofwholesale customers
within the state ofNebraska. No deposits will be required. Sprint intends to
partner with cable companies who want to provide local and long distance
service. One such relationship exists with Time Warner Cable, whose CLEC
application was granted on November 23, 2004. Time Warner Cable will provide
end user billing, marketing and sales, customer service and customer access.
Sprint provides wholesale services that enable the Time Warner Cable retail
service. (emphasis added)

Subsequently, on page 4 ofsuch Order the Commission further found:

Sprint also testified that customer contact would ultimately be the responsibility
of the carrier to whom Sprint provides its wholesale service.

10. SENTCOnotes that this is the first occasion for the Commission to

address the issues described above regarding a rural ILEC operating in the State of

Nebraska. However, the identical issues described above have been presented by Sprint

in other states and have been the subject of recent decisions. On May 26,2005, the Iowa

Utilities Board ("IUB") issued its Order in Sprint Communications Company L.P. v. Ace

Communications Group, et al., Docket No. ARB-05-2, and a true and correct copy of

such Order is attached to this Response as Attachment B. In such Order at pages 17-18,

the IUB held:

The motions [to dismiss the petitions for arbitration] are granted with
respect to the assertions that Sprint Communications Company, L.P., is not a
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"telecommunications carrier" within the meaning of § 153(44) of the Act in the
RLEC exchanges and therefore does not have the right to invoke the compulsory
arbitration process under § 252 of the Act.

11. Also, the holding in the Proposed Order entered by the Administrative

Law Judge in Cambridge Telephone Company, et al. Petitions for Declaratory Relief,

Cases No. 05-259, et seq. (TIL Comm. Comn. May 15, 2005) at page 12 is as follows:

It is therefore ordered by the illinois Commerce Commission that because
Sprint Communications, L.P. d/b/a Sprint Comniunications Company L.P. is not a
''telecommunications carrier" in the context of its relationship with MCC
Telephony of Illinois, Inc., Petitioners have no obligation to negotiate with Sprint
Communications, L.P. d/b/a Sprint Communications Company L.P., or any
similarly situated entity, under subsections (a) and (b) of Section 251 of the
federal Telecommunications Act.

A true and correct copy of the above-quoted Proposed Order is attached to this Response

as Attachment C. SENTCO is in the process of compiling a list of all proceedings

concerning the enabler issue.

ill. MOTION TO DISMISS

12. The fundamental flaw in Sprint's legal position with regard to the enabler

issue is Sprint's claim that Sprint is a ''telecommunications carrier" as defined in Section

153(44) of the Act when it acts in its role as providing purported ''wholesale'' services

that enable other carriers, such as Time Warner Cable, to provide retail services to end

users.

13. While Sprint claims in the Petition that in its "enabler" role it is a

telecommunications carrier that will be providing "telecommunications services" as

defined in § 153(46) of the Act, it is clear (and Sprint admits) that in actuality TWC is the

local exchange carrier that will be responsible for providing local exchange services to

the public. As Sprint has stated, it is TWC that will be providing the "last mile" network
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and "marketing and sales" and "end user billing" and "customer service." Petition at 4.

Sprint's acknowledged role is that ofan entity providing contract services to TWC. See

id.

14. A necessary condition for an entity to assert rights under §§ 251 (a) or (b)

of the Act is that it must be a ''telecommunications carrier" under § 153(44) of the Act.

Section 153(44) defines ''telecommunications carrier" as "any provider of

telecommunications services, except that such term does not include aggregators of

telecommunications services (as defined in Section 226)." Section 153(46), in tum,

defines ''telecommunications service" as "the offering of telecommunications for a fee

directly to the public, or to such classes ofusers as to be effectively available directly to

the public, regardless of the facilities used."

15. Sprint does not propose to offer any telecommunications service to the

public and would have no direct relationship with any end user whose traffic would be

exchanged under the Agreement. Rather, Sprint has entered into a contract with TWC to

provide certain services and such services are not available to the public in the SENTCO

exchanges.

16. Relevant Federal Communications Commission ("FCC") and judicial

precedents have interpreted the "telecommunications carrier" definition to include only

those entities that "common carriers." Under the undisputed facts, Sprint is not holding

itself out as a common carrier in the SENTCO Falls City exchange and thus, Sprint is not

a "telecommunications carrier" in such exchanges for the purpose of invoking the

arbitration procedures of § 252 of the Act. See, Virgin Islands Telephone v. FCC, 198

F.3d 921 (D.C.Cir. 1999) ("VITELCO") and National Ass'n ofRegulatory Util. Comm'rs
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v. FCC, 525 F.2d 630 (D.C. CiT. 1976) ("NARUC1'). Sprint, in its contract relationship

with TWC, is not "holding oneself out to serve indiscriminately" (NARUC-L 525 F.2d at

642), which the VITELCO court made clear is the "key detenninant" (VITELCO, .198

F.3d at 927) of common carrier/telecommunications carrier status.

17. Since Sprint does not intend to offer its proposed services in the SENTCO

Falls City exchanges to any party other than TWC pursuant to the individually-negotiated

contract with TWC, Sprint is not holding itself out to serve all potential users

indiscriminately. As such, Sprint is not a common carrier under NARUC I, and therefore

is not a ''telecommunications carrier" under § 153(46) as interpreted by the Virgin Islands

Court and the FCC.

18. The decision of the Public Utilities Commission ofOhio in the case ofIn

the Matter ofthe Application and Petition in Accordance with Section Il.A.2.b ofthe

Local Service Guidelines Filed by: The Champaign Telephone Company, et al., Case

No. 04-l494-TP-UNC, et. seq., Findings and Order, Jan. 26, 2005,cited by Sprint in the

Petition, improperly failed to consider the principles established by NARUC I and Virgin

Islands. Such decision by the PUCO was appropriately criticized by the IUB and by the

Illinois Administrative Law Judge in the decisions, copies ofwhich are attached as

Attachments B and C, respectively. While SENTCO is aware that the New York Public

Service Commission has addressed the TWC/Sprint relationship, the relevant case law

noted by Illinois and Iowa was not addressed in the decision. See Order Resolving

Arbitration Issues, Cases 05-C-0l70 and 05-C-0183, (the New York Public Service

Commission, May 24, 2005).
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19. Based on the facts as plead by Sprint, and those the Commission is well

aware ofbased on its decision in Application No. C-3204, Sprint "third party business

arrangements" (petition at 6) are private, individually negotiated arrangements with

telecommunications carriers such as TWC (see Application No. C-3228) to provide

network arrangements on a private carrier basis or other vendor-like services such as

retention ofnumbering resources, managing inter-carrier compensation and various

directory listing and related services. To be sure, the record is void ofany individually

negotiated contract carrier offering or an agreement filed with the Commission for

approval between Sprint and TWC.

20. This Commission must conclude that Sprint is a non-telecommunications

carrier (i.e., a private carrier or vendor) when Sprint provides its purported ''wholesale''

non-retail end user services to TWC. Accordingly, the Commission should dismiss the

Petition, thereby avoiding further expenditure of resources by the Commission and the

parties in this matter. That result, in turn, not only advances the public. interest, but

SENTCO respectfully submits that the dismissal of the Petition ensures proper

application of the construct under which Congress sought to ensure that

telecommunications carriers, and only telecommunications carriers, should be permitted

to seek interconnection under Section 251 and compete for retail end user customers.

21. Even if the Commission were to look past the admissions ofSprint and

applicable case law which supports the dismissal of the Petition for the reasons stated

above, the Commission should stilI dismiss the Petition. Taken on its face, the Petition is

./ devoid of any allegation that suggests that Sprint would serve retail end user customers

physically located within SENTCQ's exchange. Put another way, Sprint's Petition is

-9-
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solely addressing its need for an interconnection agreement ("ICA") to effect its private

business/contractual arrangements with TWC. The issues raised by Sprint, however,

relate solely to the parameters under which the parties would exchange traffic subject to

the reciprocal compensation obligations of Section 251 (b)(5) of the Act. Those

obligations, however, apply only to the carriers operating the "originating" network.

22. Congress, in establishing the pricing standards for reciprocal

compensation, stated clearly that "such terms and conditions provide for the mutual and

reciprocal recovery by each carrier of costs associated with the transport and tennination

on each carrier's network ofcalls that originate on the networkfacilities ofthe other

carrier." 47 U.S.C. § 252(d)(2)(ii) (emphasis added). Sprint admits that some other

''third party" owns the "last mile" over which the end user will "originate" a call. See

Petition at 4. The "origination" ofa call occurs only on the network of the ultimate

provider of end user service. The FCC has confirmed this analysis.

We define "transport," for purposes of section 251 (b)(5), as the
transmission ofterminating traffic that is subject to section
251(b)(5) from the interconnection point between the two carriers
to the terminating carrier's end office switch that directly serves
the calledparty (or equivalentfacility provided by an non
incumbent carrier).

In the Matter ofImplementation ofthe Local Competition Provisions in the

Telecommunications Act ofJ996; Interconnection between Local Exchange Carriers and

Commercial Radio Service Providers, First Report and Order, CC Docket Nos. 96-98

and 95-185, 11 FCC Red 15499 (1996) ("FCC Interconnection Order") at 16015 (~1039)

(emphasis added). As the middle man in a "third party business arrangement" (petition

at 6), Sprint does not "directly serve[ ] the called party." FCC Interconnection Order at

0533
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16015 (~1039). The equivalent facility is "the 'last mile' network" operated by TWC.

Petition at 4.

23. Accordingly, to allow Sprint to assert Section 251(b)(5) rights, Sprint

would need to operate the originating network, which is not stated in the Petition. To

now expand the Petition to include a suggestion" that Sprint wants to utilize the leA to

provide retail end user services to compete directly with SENTCO, i.e., that Spnnt would

be operating the "originating" network that "directly serves" the end user making a call,

would materially modify the Petition. Such a substantive revision to the Petition is time

barred by the Act since the amendment falls outside Congress' 135 to 160 time frame

established for arbitration requests. See 47 U.S.c. §252(b). Thus, the Petition should

be dismissed for this independent reason.

IV. RESPONSE TO ARBITRATION ISSUES RAISED BY SPRINT

24. Assuming, arguendo, that the Commission does not dismiss the Petition in

its entirety for the reasons stated in Section III, supra, SENTCO withOllt waiving any of

its rights or positions stated above, hereby responds to the issues raised in Sprint's

Petition.

25. Issue No.1 presented by Sprint is:

Should the defmition of"End User or End User Customer" include end users
of a service provider for whom Sprint provides interconnection and other
telecommunications services? (Section 1.6 and as applied elsewhere in the
Agreement.)

26. Sprint claims "the NPSC has already contemplated and endorsed Sprint's

business arrangement with Time Warner in Sprint's CLEC Certification Order." While

SENTCO disputes Sprint's characterization of the Commission's Order entered in

) Application No. C-3204 on February 8, 2005, and notes the obvious fact that the terms of

- 11 -
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such Order speak for themselves, such claim is entirely irrelevant to the resolution of

Issue No.1. Also irrelevant is Sprint's recitation ofother arrangements it has entered

with telephone compailles in ~ther states~ See Petition at 4. Telephone companies, if

they wish, are free to negotiate arrangements outside of the Act. (see 47 U.S.C.

§251(a)(I» However, SENTCO has elected, as is its right, not to negotiate an

arrangement outside of the Act with Sprint.3 Finally, Sprint's reliance on an FCC

decision regarding directory listing and call completion is incomplete. See Petition at 8.

Sprint fails to aclmowledge that the FCC went on to state that when a directory assistance

("DA") provider is designated by a CLEC or another carrier (such as the case here where

SPrl_Tlt has entered into a private, individually negotiated "third party business

arrangement[ ]" with TWC (id. at 6», the DA providers' rights are subject to the terms

and conditions of the rCA that the CLEC or other carrier has with the LEC whose

database is being accessed. See Provision ofDirectory Listing Information under the

Telecommunications Act of1934, As Amended, First Report and Order, 16 FCC Rcd.

2736, 2748 (~27)(2001)

27. With this background and.with respect to the issue Sprint frames above,

the appropriate answer is "no." Reciprocal compensation is only applicable to those

carriers where they are the originating network provider directly serving the retail end

user making the calls. See Section m,~~12-23, supra.

28. Thus, SENTCO respectfully requests that the Commission reject Sprint's

additional language and adopt SENTCO's proposed end user definition.

Sprint's reference to an FCC statement regarding Unbundled Networks Elements ("UNEs") is
misleading. UNEs are required to be offered by non-rural ILECs under Section 251 (c), a section not
applicable to SENTCO because it is a rural telephone company as defined under the Act see 47 U.S.c.
§153(37) and 47 U.S.c. §251(f)(l». Moreover, this proceeding does not address any Section 251 (c)
issue.

- 12 -
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29. Issue No.2 presented by Sprint is:

Should the deimition of "Reciprocal Compensation" include the
transportation and termination on each ca,rrier's network of all Local
Traffic? (Section 1.21 and as applied elsewhere in the Agreement.) .

30. In the Petition, Sprint's discussion of this Issue is essentially limited to a

summary reiteration of the arguments advanced in support of Sprint's position

concerning Issue No.1. SENTCO submits that not only are such arguments equally

unavailing concerning Issue No.2, but also there are additional obvious flaws in Sprint's

position regarding this Issue.

31. Consistent with Section 252(d)(2)(a) and the FCC Interconnection Order

(~1 039), SENTCO's position is that the phrase ''that originates on the network facilities

of the other carrier" should be added to the language ofSection 1.21 of the Agreement

which, as proposed by Sprint reads:

"Reciprocal Compensation" means an arrangement between two carriers
in which each receives compensation from the other carrier for the transport·and
termination on each carrier's network ofLocal Traffic, as defined in Section 1.13
above.

For the reasons stated in Issue 1, the "Local Traffic" at issue must be limited to traffic

that is originated by and terminated to end users who are customers ofeither Sprint or

SENTCO (the parties to the Agreement), as opposed to end user customers ofa non-party

to the Agreement such as TWC.

32. Based upon Sprint's stated service intentions in the SENTCO Falls City

exchange, no Sprint end user customers will originate any traffic on which reciprocal

compensation will be owed, and will not terminate any traffic on which Sprint will be

owed reciprocal compensation by SENTCO. The reason for this is simple - Sprint will

~ have no end user customers in the SENTCO exchange. If and when it does have its own
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rl. end user customers originating and terminating traffic in the SENTCO exchanges, the

terms of the Agreement worded as proposed by SENTCO, would apply.

..' .
33. SENTCO reiterates the points and arguments in support of its positions

concerning Issue No. 1 as set forth in paragraphs 24 through 28, supra, with regard to

Issue No.2 as if fully set forth herein. Accordingly, SENTCO respectfully requests that

the Commission, should it need to, resolve Issue No.2 as proposed by SENTCO.

34. To the extent not admitted in the preceding paragraphs, SENTCO denies

each and every of the allegations set forth in the Petition, except to the extent that any of

such allegations constitute admissions against the interests ofSprint.

RELIEF REQUESTED

SENTCO respectfully requests that the Commission issue its Order herein:

(1) Dismissing Sprint's Petition for Arbitration for the reason that Sprint is

not a ''telecommunications carrier" within the meaning of § 153(44) of the Act in the

SENTCO exchanges and therefore has no right to invoke the compulsory arbitration

process under § 252 of the Act;

(2) Dismissing Sprint's Petition for Arbitration for the reason that Sprint has

not alleged that it will be the originating network for end users directly served by it and

thus it cannot sustain any Section 251(b)(5) and is likewise time barred from involving

the compulsory arbitration process under § 252 of the Act;

(3) Assuming, arguendo, that the Petition is not dismissed in its entirety for

the reasons stated, requiring the parties to enter into an interconnection agreement that

includes all of the terms agreed to by the parties, but excludes any and all provisions that

actually or purportedly would exclude end user customers of third parties that are non-
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~.. parties to the Agreement from the scope of the Agreement, resolving Issues No.1 and 2

in favor of SENTCO, and requiring Sprint and SENTCO to file for approval, pursuant to

Section 252(e) of the Act, the Agreement with terms and conditions that conform with

the above-described resolution of the Issues; and

(4) Granting SENTCO such other and further relief as may be equitable and

proper.

Dated this 17th day of June 2005.

Respectfully submitted,

y:~~~~~=-
ul . chude1, #13723

s A. Overcash, #18627
OODS & AITKEN LLP

301 South 13th Street, Suite 500
Lincoln, Nebraska 68508
(402) 437-8500

- and

Thomas J. Moorman, D.C. Bar No. 384790
KRASKIN, MOORMAN & CaSSON, LLC
2120 L Street, N.W., Suite 520
Washington, D.C. 20037
(202) 296-8890
Its Attorneys

,
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CERTIFICATE OF SERVICE

The undersigned herepy certifies that a true and correct copy of the foregoing
Motion to Disiniss or,' in the'Alternative, Response of Southeast Nebraska Telephone
Company to Petition for Arbitration has been served via hand-delivery upon Gene
Hand, Director of Telecommunications, and upon Shana Knutson, Staff Attorney, 300
The Atrium, 1200 N Street, Lincoln, NE 68508, and by United States Mail upon Sprint
Communications Company L.P.'s attorney, Diane C. Browning, 6450 Sprint Parkway,
Mailstop KSOPHN0212-2A511, Overland Park, KS 66251, on this 17th day of June,
2005.
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January 12,2005

Email: Pschudel@Woodsaitken.com
Direct Dial: (402) 437-8509

StnTE 500
301 SOUTH 13TH STREET

lINCOLN, NEBRASICA 68508-2578
'1'EI.EPHONE 402-437-8500

FAX 402-437-8558

OMAHA OfFICE

SUITE 350
102.50 REGENCY CIRCLE

OMAHA., NEBRASlCA 68114-3754
TELEPHONE 402-898-7400

FAX 402-898-7401

WWW.WOODSA..TKEN.COM

VIA EMAIL AND U.S. MAIL

Monica M. Barone, Esq.
Mail Stop KSOPHN0212-2A203
6450 Sprint Parkway
Overland Park, Kansas 66251

Dear Monica:

Please Respond to Lincoln Office

On behalf of Southeast Nebraska Telephone Company ("SENTCO"), this letter responds to
your January 5, 2005 correspondence written on behalf of Sprint Communications Company L.P.
("Sprint"). You may be correct that a call between us may have assisted efforts to resolve the
confusion created by Sprint's various "stops and ,starts" that have occurred with respect to the nature
of the interconnection that Sprint seeks from SENTCO. One constructive step that we can
accomplish at this point is to assure that our respective files are complete with regard to prior
communications between our clients on this subject. SENTCO received communications during
2004 from three Sprint representatives, Nicole E. Corsair, John Chuang and Vanessa J. Ruperto
relating to interconnection matters. Several ofsuch communications were in the form ofemails.
Because the attachments to your letter to me represent only a portion of such communications, I
have attached copies of the remaining communications between Sprint and SENTCO that bear upon
this matter ofwhich I am aware. Ifyou are aware of any other relevant communications, please feel
free to share them with me.

From the outset, I want to make sure that you are aware of SENTCO's position regarding
. Sprint's communications concerning interconnection. In order to establish a clear underStanding as .

to the nature of the interconnection sought by Sprint, SENTCO has consistently asked for
information that would assist it in evaluating Sprint's request. The attached documentation
confirms this fact. However, Sprint has consistently either declined to specify the interconnection
arrangement it seeks from SENTCO or has modified the nature of such arrangement. Ms. Sickel's
letter to John Chuang dated September 9, 2004 (a copy of which is attached to your January 5
letter), specifically stated that SENTCO "would be willing to discuss a voluntary schedule as a basis
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Monica M. Barone, Esq.
January 12,2005
Page 2 ..

for future discussions," assuming responses were provided to SENTCQ's questions seeking
additional information. Any inference in your letter that SENTCO is refusing to discuss
interconnection matters with Sprint does not accurately portray the record of communications
between the parties.

In any event, your January 5 letter still does not provide additional clarity to the unanswered
question SENTCO has recently raised. Namely, what aspect of Section 251 (c) does Sprint believe
its request triggers? In fact, a reasonable reading of your January 5 letter creates additional
questions.

For example, there is an inference in early paragraphs of your letter that Sprint's transmittal
of the November 13 letter to the Nebraska Public Service Commission was an error, culminating in
your explicit statement on page 2 (paragraph 2) that Sprint "is not seeking UNEs, resale or
collocation. Sprint is not sure what else it can provide at this point." (emphasis in onginal). From
these statements, one might conclude that Section 251(c) is not implicated at all in Sprint's request.
On the other hand, your very next statement is that the "parties must sit down to discuss Sprint's
proposal so that Sprint and SENTCO Can jointly determine ifSection 251(c) obligations are even
implicated and thus, whether the Section 251(£)(1) rural exemption is even an issue."l Quite
frankly, it is Sprint, and not SENTCO, that must determine what it seeks, and the implications that
arise therefrom as relates to Section 251(c) and Section 251(£)(1).

Similarly, SENTCO does not know how to interpret your discussion of the Commission's
policies and procedures established in the Order .entered in Application No. C-3228 with respect to
addressing requests for interconnection in which Sprint's purported "enabler" status is implicated.
If Sprint's November 13 letter was transmitted to SENTCO to address Sprint's services to retail end
user customers, then please say so. Ifnot, then the procedures provided in the C-3228 Order appear
to be relevant. To that end, it may simply be more efficient for both Sprint and SENTCO to seek
the Commission's guidance on this aspect of your letter, particularly since SENTCO has notified
the Commission previously that such direction was necessary. See attached copy of my letter to Mr.
Hand dated December 23,2004.

Rather than continue to belabor these points, however, SENTCO believes it ~ould be
constructive for the parties to participate in a meeting facilitated by one or more representatives of
the Commission and/or its Staff. The purpose·of such meeting would be solely to discuss the nature
ofthe interconnection arrangement that Sprint seeks from SENTCO and to exchange information

You mention later that "1 am sure you are aware, a rural carrier is only relieved of its obligations under 251(c)
of the Act (until the relevant Commission lifts the rural carrier's exemption)." Possibly a drafting error occurred in this
aspect of your letter because 1 am not sure I fully understand your use of the term "until" in the context ofyour
sentence. In any event, I can agree that the Act makes clear that a rural telephone company's exemption from the
requirements established in Section 251 (c) continues until the state commission removes the exemption pursuant to the
procedures established in Section 251 (f)(1).
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Monica M. Barone, Esq.
January 12, 2005
Page 3

that would ensure each party understands the scope of the request being made. The Commission's
involvement will not only help us.address the impact of the Commission's Order in Application No.
C-3228 on Sprint's November 13 correspondence, but moreover such involvement should also
facilitate achievement of Sprint's stated goal of ending "the apparent continued confusion" (an
objective that SENTCO fully supports). As such, subject to identifying a mutually acceptable date
for all parties, SENTCO agrees that this meeting should take place by the January 19 date you
mention or as soon thereafter as possible.

In the spirit of ensuring clarity with respect to SENTCO's position, and based on your letter,
SENTCO envisions that our discussion would address Section 251 (b) arrangements that Sprint
seeks from SENTCO as it relates to the services that Sprint will be providing to its retail end users.
SENTCO's Section 25l(a) offerings to other carriers are reflected in its exchange access tariffs.
The discussion regarding the Commission's Order entered in Application No. C-3228 would
address whether the Commission or its Staffbelieves that the procedures established in that decision
apply. While SENTCO does not understand that Sprint has adopted a contrary position, SENTCO
also wants to make clear that it does not intend to engage in discussions with respect to
arrangements that are "without regard to the standards set forth in subsection[ ] (b) ... ofsection
251." 47 U.S.C. §252(a)(1). To the extent that Sprint may seek to discuss any arrangement that is
"without regard" to the established interconnection standards and controlling rules associated with
Sections 251(b) of the Act, please let me know. Finally, each party would reserve its respective
rights under Section 251 (f)(1) ofthe Act in the event such rights are asserted at a later date

SENTCO looks forward to your response. SENTCO reaffinns its request that all
correspondence regarding this matter be sent to me. If, in the future, SENTCO determines a
different procedure should be used, I will let you know.

Very truly yours,

PMSldh
Enclosures
cc: Mr. M. Gene Hand, Nebraska Public Service Commission (Via Hand Delivery, w/encls.)

Angela Melton, Esq., Nebraska Public Service Commission (Via Hand Delivery, w/encls.)
Elizabeth Sickel (via Email and US Mail, w/encls.)
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•••• STATE OF IOWA

DEPARTMENT OF COMMERCE

UTILITIES BOARD

IN RE ARBITRATION OF:

SPRINT COMMUNICATIONS COMPANY L.P.,

Petitioning Party,

vs.

ACE COMMUNICATIONS GROUP, CLEAR LAKE
INDEPENDENT TELEPHONE COMPANY, FARMERS
MUTUAL COOPERATIVE TELEPHONE CO. OF SHELBY,
FARMERS TELEPHONE COMPANY, FARMERS MUTUAL
TELEPHONE COMPANY, GRAND RIVER MUTUAL
TELEPHONE CORPORATION, HEART OF IOWA
COMMUNICATIONS COOPERATIVE, HEARTLAND
TELECOMMUNICATIONS COMPANY OF IOWA d/b/a
HICKORYTECH, HUXLEY COMMUNICATIONS, IOWA
TELECOMMUNICATIONS SERVICES, INC., d/b/a IOWA
TELECOM f/kla GTE MIDWEST, KALONA COOPERATIVE
TELEPHONE, LA PORTE CITY TELEPHONE COMPANY,
LEHIGH VALLEY COOPERATIVE TELEPHONE
ASSOCIATION, LOST NATION-ELWOOD TELEPHONE
COMPANY, MINBURN TELECOMMUNICATIONS, INC.•
ROCKWELL COOPERATIVE TELEPHONE
ASSOCIATION, SHARON TELEPHONE, SHELL ROCK
TELEPHONE COMPANY d/b/a BEVCOMM c/o BLUE
EARTH VALLEY TELEPHONE COMPANY, SOUTH
CENTRAL COMMUNICATIONS, INC., SOUTH SLOPE
COOPERATIVE TELEPHONE COMPANY, SWISHER
TELEPHONE COMPANY. VAN BUREN TELEPHONE
COMPANY, INC., VENTURA TELEPHONE COMPANY,
INC., VILLISCA FARMERS TELEPHONE COMPANY,
WEBSTER CALHOUN COOPERATIVE TELEPHONE
ASSOCIATION, WELLMAN COOPERATIVE TELEPHONE
ASSOCIATION, and WEST LIBERTY TELEPHONE
COMPANY d/b/a LIBERTY COMMUNICATIONS,

Responding Parties.

DOCKET NO. ARB-OS-2

ORDER GRANTING MOTIONS TO DISMISS

(Issued May 26, 2005)
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PROCEDURAL HISTORY AND BACKGROUND

On March 31, 2005, Sprint Communications Company L.P. (Sprint) filed a

petition with the Utilities Board (Board) requesting arbitration of certain terms and

conditions of a proposed interconnection agreement between Sprint and several rural

incumbent local exchange carriers,1 hereinafter referred to as the RLECs. The

petition was filed pursuant to § 252(b) of the Communications Act of 1934, as

amended by the Telecommunications Act of 1996, Pub. L. No. 101-104, 110 Stat. 56

(1996) (hereinafter referred to as the "Act"). Although there are 27 individual

interconnection agreements that underlie this arbitration petition, the unresolved

issues are identical for each individual RLEC. Sprint filed one petition for arbitration

and asked that the Board treat the filing as a consolidated petition for arbitration with

respect to each RLEC identified and consider the issues in one docket. On April 12,

2005, the Board granted that request and identified the matter as Docket No.

ARB-05-2.

On April 13, 2005, Heartland Telecommunications Company of Iowa, dlbla

HickoryTech (Heartland), filed a motion to dismiss Sprint's petition as not timely.

1 Ace Communications Group, Clear Lake Independent Telephone Company, Farmers Mutual
Cooperative Telephone Co. of Shelby, Farmers Telephone Company, Farmers Mutual Telephone
Company, Grand River Mutual Telephone Corporation, Heart of Iowa Communications Cooperative,
Heartland Telecommunications Company of Iowa d/b/a HickoryTech, Huxley Communications, Iowa
Telecommunications Services, Inc. d/b/a Iowa Telecom flk/a GTE Midwest. Kalona Cooperative
Telephone, La Porte City Telephone Company, Lehigh Valley Cooperative Telephone Association,
Lost Nation-Elwood Telephone Company, Minburn Telecommunications, Inc., Rockwell Cooperative
Telephone Association, Sharon Telephone, Shell Rock Telephone Company d/b/a BEVCOMM c/o
Blue Earth Valley Telephone Company, South Central Communications, Inc., South Slope
Cooperative Communications Company, Swisher Telephone Company, Van Buren Telephone
Company, Inc., Ventura Telephone Company. Inc., Villisca Farmers Telephone Company, Webster
Calhoun Cooperative Telephone Association, Wellman Cooperative Telephone Association, and West
Uberty Telephone Company d/b/a Liberty Communications.
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Heartland alleges that Sprint's petition was filed on March 31,2005, but that Sprint

has admitted that the "window" for filing for arbitration under the act does not open

until May 4, 2005. In support of this statement, Heartland attaches two letters it

received from Sprint in February and March of 2005, in which Sprint indicates that the

window for arbitration will open on May 4, 2005, and close on May 31, 2005.

On April 15, 2005, the RlEC Group2 filed a motion to dismiss and a response

to the petition. The RLEC Group moves to dismiss because, it argues, Sprint is not a

competitive local exchange carrier, or ClEC, that is authorized to provide local

exchange service in any of the exchanges served by the RlEC Group. The RLEC

Group also asserts that the petition should be dismissed because Sprint is not a

"telecommunications carrier" within the meaning of § 153(44) of the Act because

Sprint does not provide, or intend to provide, local exchange service to end-users in

any of the RLEC Group exchanges.-

The RlEC Group also asserts that the Sprint petition is untimely and should

therefore be dismissed. The RLEC Group points out that Sprint's original requests

for negotiation stated that the date of the notices, October 20, 2004, "shall serve as

the starting point for the one hundred thirty-five (135) day negotiation window under

Section 252." Counting days from October 20,2005, the RLEC Group alleges that

the arbitration window closed March 29, 2005, so the petition missed the window.

Finally, the RlEC Group points to Sprint's letters of February 15 and

March 23, 2005, in which Sprint represented the arbitration window as being from

2 Being all of the RLECs except Iowa Telecommunications Services, Inc., d/b/a Iowa Telecom.
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May 4 to May 31, 2005. The RLEC Group asserts its members have been prejudiced

by the filing of the petition in advance of that window because "[t]his matter could

have been resolved during the month of April with some time for contract

discussions, if the arbitration window was open in accord with the Sprint letter."

(RLEC Group motion to dismiss at page 7.)

Also on April 15, 2005, Iowa Telecommunications Services, Inc., d/b/a Iowa

Telecom (Iowa Telecom), filed a motion to dismiss and response to the petition for

arbitration. The Iowa Telecom motion is substantially similar to the RLEC Group

motion.

On April 19, 2005, Sprint filed a response to the Heartland motion to dismiss,

pointing out that § 252(b)(1) of the Act provides that either party to a proposed

interconnection agreement may petition a state commission for arbitration during the

period from the 135th to the 160th day, inclusive, after the date on which the

Incumbent local exchange carrier received the request for negotiation. Attached to

Sprint's response is an overnight mail receipt showing that Heartland received

Sprint's request for negotiations on October 22,2004, so pursuant to statute the

arbitration window was open from March 4, 2005, through March 31,2005. Sprint

admits that its letters of February 18 and March 23,2005, inadvertently substituted

the word "May" for "March" when reciting these dates, but asserts Heartland was not

prejudiced by this error.

On April 26, 2005, Sprint filed a response to the motions to dismiss filed by

Iowa Telecom and the RLEC Group. With regard to the timeliness issue, Sprint
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makes the same response as it made to Heartland: The requests were received by

the companies on October 22, 2005, so the last day to request arbitration was

March 31, 2005, the date that Sprint filed its petition. As to the typographical errors in

the letters of February 18 and March 23, 2005, Sprint asserts that the RLECs were

not prejudiced by the error because they were not negotiating with Sprint at any time,

so they cannot credibly claim that the matter might have been resolved by

negotiations during the month of April.

As to the other issues raised by the RLEC Group and !owa Telecom motions

to dismiss, Sprint asserts that it is a telecommunications carrier offering

telecommunications service under § 153(44) and § 153(46) of the Act because MeC

Telephony of Iowa, Inc. (MCC), will be the "customer-facing" retail provider of local

exchange services in the RLEC exchanges while Sprint will be providing

interconnection and other telecommunications services to MCC. Sprint points out

that § 153(46) of the Act defines "telecommunications services" as the "offering of

telecommunications for a fee directly to the public, or to such class of users as to be

effectively available directly to the public. regardless of the facilities used." Sprint

argues that its proposed services fall within this definition.

Sprint also argues that its status as a certificated CLEC in any of the movants'

exchanges is not dispositive of the issue of whether Sprint has a right to interconnect

pursuant to §§ 251 (a) and (b) of the Act. Sprint argues it is a local exchange carrier

by virtue of providing "telephone exchange service" as defined in § 153(47) of the Act -

because Sprint will be providing local exchange service through its arrangements
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with MCC and other providers. Thus, the end-users, or subscribers, will not

subscribe directly with Sprint, but Sprinfs switches, transmission equipment, and

other facilities will be used by the subscribers to complete calls.

On April 29, 2005, the RLEC Group, Iowa Telecom, and Sprint all filed briefs in

support of their positions regarding the motions to dismiss. The briefs expand on the

respective positions of the parties, as described above, but for purposes of this order

a separate summary of the briefs is not required. The cases and other authorities

relied upon in the briefs will be discussed in the Board's analysis as relevant.

SUMMARY OF ARGUMENTS AND BOARD DISCUSSION

ISSUE ONE:. Whether Sprint's petition is timely.

RLEC Position: In all the notices attached to Sprinfs March 31, 2005,

petition for arbitration, the date of the bona fide request was shown as October 20,

2004. The RLECs maintain that, based on the initial representations of Sprint as to

the starting date of the 135-day negotiation window under Section 252, the window

was open on March 4, 2005, and closed on March 29, 2005.

The RLECs also provide letters from Sprint representing that the arbitration

window would open on May 4, 2005, and close on May 31,2005. The RLECs state

they relied upon the representation of the arbitration window made by Sprint in these

letters. According to the RLECs, the issue is whether Sprint can represent that

varying dates will apply, but be bound by none of them.

Sprint's Position: The Act clearly states that the arbitration window consists

of the period from the 135th to the 160lh day (inclusive) after the date on which an
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incumbent local exchange carrier receives a request for negotiation. Sprint provides

copies of overnight mail receipts for each of the 25 members of the RLEC Group

indicating they received Sprint's request for interconnection on October 22, 2004.

Sprint filed its petition on March 31, 2005, the 160th day of the window. Sprint

acknowledges it erroneously quoted the arbitration window as May 4 through May 31,

2005, in two letters to the RLECs. Sprint states the error was inadvertent, and upon

discovery of the error, Sprint contacted counsel for the RLECs to correct this error.

Nonetheless, Sprint states the error does not relieve the RLECs of their own

responsibility to keep track of the statutory arbitration window.

Board Discussion: The Board will deny the motions to dismiss based on the

allegation that Sprint's petition was untimely filed with the Board. In this respect, the

Act is clear. The window for requesting arbitration is to be calculated from the date

the request for negotiations was received by the incumbent local exchange carrier.

The RLECs received the requests on October 22,2004, and Sprint's petition was

therefore filed in a timely manner. Moreover, Sprint's unilateral3 (and inadvertent)

mis-statement of those dates cannot change the statute, at least in the absence of

some showing of prejudice to the other parties. Here, the RLEC Group, Heartland.

and Iowa Telecom have claimed prejUdice, arguing that if the arbitration window had

really been in May, they might have negotiated an interconnection agreement with

3 The Board is aware that the parties to § 252 proceedings often, by agreement, designate a different
date for the receipt of the request, and therefore extend the negotiating period beyond 160 days, but
there is no provision for either party to do so unilaterally.
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Sprint during April, but this argument assumes that the parties were negotiating in the

first place. Instead, it appears that little or no negotiation took place between

October of 2004 and March of 2005, making it reasonable to believe that there would

have been no negotiations in April, either.

The motions to dismiss the petition based upon the date of filing are denied.

ISSUE TWO: Whether the RLECs have a duty to establish interconnection
agreements with Sprint.

Iowa Telecom and RLEC Group Position: Sprint represents in its petition

that it will be providing facilities-based competitive services, but it is clear that MGG is

the local exchange carrier which will be responsible for providing local exchange

services to the pUblic. Sprint's role is that of a wholesaler providing contract services

for MCG.

A necessary condition for an entity to assert rights under §§ 251(a), (b), and

(c) of the Act is that it must be a "telecommunications carrier" pursuant to § 153(44)

of the Act. Section 153(44) defines "telecommunications carrier" as "any provider of

telecommunications services, except that such term does not include aggregators of

telecommunications services (as defined in Section 226)." Section 153(46), in tum,

defines "telecommunications service" as "the offering of telecommunications for a fee

directly to the public, or to such classes of users as to be effectively available directly

to the public, regardless of the facilities used." Because Sprint itself would offer no

service to the public and would have no direct relationship with any end-user whose

traffic would be exchanged under the proposed interconnection agreements, for the
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purposes of this proceeding Sprint is not a telecommunications carrier and does not

offer telecommunications service. Thus, the petition should be dismissed.

Even if Sprint were a "telecommunications carrier" under the Act, it would have

no right to demand an interconnection agreement pursuant to § 251(b) of the Act,

which is reserved only for local exchange and Commercial Mobile Wireless Service

(CMRS) providers. Pursuant to § 153(26) a local exchange carrier is an entity

"engaged in the provision of telephone exchange service or exchange access."

Sprint's iowa tariff defines its exchange area to include only the exchanges of Qwest

Corporation. Authority to provide service in Owest's exchanges as a CLEC does not

give Sprint any right to insist on a local interconnection agreement with RLECs in

other exchanges. Because Sprint is not authorized to provide exchange service

beyond the exchanges of Owest, the service Sprint proposes to offer does not qualify

as telephone exchange service or e~change access service.

Sprint's Position: The motions to dismiss state that since Sprint is not a

CLEC authorized to provide service in any of the exchanges of the RLECs, Sprint

has no right to insist on a local interconnection agreement with the RLECs. Sprint

argues that its status as a certificated CLEC in the RLEC exchanges is not

determinative of interconnection rights under §§ 251 (a) and (b) of the Act. Sprint's

right to interconnection under § 251 is established by Sprint's status as a

"telecommunications carrier" providing "telecommunications services" pursuant to

§§ 153(44) and 153(46) of the Act. It is not necessary for Sprint to be a certificated
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CLEC in any of the LEC's exchanges in order for it to be entitled to interconnection

rights under § 251.

Federal law does not require CLEC certification as a pre-condition for

interconnection. Instead, it allows for variations in how telecommunications services

may be provided. This flexibility is demonstrated by the different requirements for

CLEC certification in various states. For example, Iowa requires Board approval of a

retail tariff before granting CLEC status. However, in other states, Sprint has

received statewide CLEC status for the purpose of providing interconnection services

to cable companies like the arrangement Sprint is proposing with MCC in Iowa.

CLEC status is not a blanket requirement for interconnection under § 251 of the Act.

The RLECs allege that only local exchange and CMRS providers are eligible

to assert interconnection rights under § 251 (b). This is contrary to the FCC's ruling

regarding the provision of directory listing information under the Act. 4 In that case,

the FCC held that a directory assistance provider's provision of "call completion"

service entitles the provider to nondiscriminatory directory assistance database

access under § 251 (b)(3), regardless of whether the provider is certified by the state

as a CLEC.

In addition, even if it were true that only local exchange and CMRS providers

are eligible to assert rights under § 251(b), Sprint is a local exchange carriers by

4 Provision of Directory Listing Information Under the Telecommunications Act of 1934, as Amended.
CC-Docket No. 99-273, Rrst Report and Order, 2001 FCC Lexis 473, para. 15-18 (reI. 1-23-01).
5 Section 153(26) provides that the term "local exchange carrier" means any person that engages in
the provision of telephone exchange service or exchange access.
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virtue of providing 'elephone exchange service" within the meaning of the Act.

Sprint's provision of service to MCG will enable MCC customers to originate and

terminate local telephone calls. This falls squarely within the definition of telephone

exchange service under § 153(47).6

Because Sprint is providing "telephone exchange service" pursuant to

§ 251 (b), Sprint is also entitled to local number portability parity pursuant to

§ 251 (b)(2) and dialing parity pursuant to § 251 (b)(3). Additionally, pursuant to

§ 251 (b)(5) Sprint is entiiled to reciprocal compensation arrangements for transport

and termination of telecommunications traffic by nature of its status as a

"telecommunications carrier."

Board Discussion: The Board will grant the motions to dismiss based on

Sprint's status. The key language in § 153(46), providing that a telecommunications

carrier must offer "telecommunications for a fee directly to the public. or to such

classes of users as to be effectively available directly to the public," is not as clear as

the statutory language relevant to the first issue, above. However, as the parties

have pointed out in their briefs, this statutory definition has been the subject of

interpretation by the Federal Communications Commission (FCC) and the courts.

These bodies have interpreted the definition to require that a "telecommunications

6 Section 153(47) provides that the term "local exchange carrier" means A) service within a telephone
exchange. or within a connected system of telephone exchanges within the same exchange area
operated to furnish to subscribers intercommunicating service of the character ordinarily furnished by a
single eXchange, and which is covered by the exchange service charge, or (B) comparable service
provided through a system of switches, transmission equipment, or other facilities (or combination
thereof) by which a subscriber can originate and teminate a telecommunications service.
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carrier" can be either a retail or wholesale provider, but it must be a common carrier.

Based on those interpretations, Sprint is not a "telecommunications carrier" in these

exchanges for purposes of invoking the negotiation and arbitration procedures of

§ 252 of the Act because it is not, in this context, holding itself out as a common

carrier.

The most relevant case is Virgin Islands Telephone v. FCC, 198 F.3d 921

(D.C. Cir. 1999), in which the court reviewed an FCC order granting AT&T Submarine

Systems, Inc. (AT&T-58l), rights to land an undersea cable even though AT&T-SSi

was not a common carrier. In reviewing the AT&T-SSI application, the FCC

determined that AT&T-SSI was not a "telecommunications carrier" under the Act

because it would not function as a common carrier. AT&T-SSI proposed to offer its

services to retail telecommunications carriers and relied upon the retail service

offerings by its wholesale customers in claiming it was, itself, a telecommunications

carrier, much like Sprint is relying on the proposed retail service offerings of MCC to

support Sprint's claim to be a telecommunications carrier. The FCC rejected AT&T-

SSl's arguments, and the court affirmed.

In its own analysis of the Virgin Islands decision, Sprint points out that the

FCC's order in that case observed that the Act's definition of "telecommunications

service" includes wholesale services to other carriers. (Sprint brief at page 9.) In

other words, the FCC's focus, and therefore the reviewing court's focus. was not on

the question of whether AT&T-881 was a retailer or a wholesale; instead, it was on

the question of whether AT&T-SSI was a common carrier or a private carrier. Thus,
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the FCC's order and the court's decision "minimize the distinction between 'directly to

the public' and 'effectively available directly to the public'...." (Sprint brief at page 8.)

The Board agrees that the FCC and the Virgin Islands Court did not adopt a

wholesale/retail distinction in interpreting the language of the statute. However, the

FCC's interpretation, affirmed by the court, distinguishes between common carriers

and private carriers and determined that a "telecommunications carrier" under the Act

must be a "common carrier." That term, in turn, is defined by a two-pronged test:

First, whether the carrier holds itself out to serve all poientiai users indifferentiy and

second, whether the carrier allows customers to transmit information of the

customer's own design and choosing. United States Telecom Ass'n v. FCC, 295

F.3d 1326, 1329 (D.C. Cir. 2002) (hereinafter USTA), citing National Ass'n of

Regulatory Uti\. Comm'rs V. FCC, 525 F.2d 630, 642 (D.C. Cir. 1976).

In this proceeding, it is clear that Sprint does not intend to offer its proposed

service in the RlEC exchanges to any party other than its private business partners,

pursuant to individually-negotiated contracts. At no point in this proceeding has

Sprint asserted that it will make its proposed services available on a common carrier

basis. Thus, Sprint cannot satisfy the first prong of the NARUC 1 test, is not a

common carrier (in this respect), and therefore is not a "telecommunications carrier"

under § 153(46} as interpreted by the Virgin Islands Court and the FCC.7

7 The test for determining whether a carrier is a "common carrier" is analyzed in some detail in the
USTA decision. The key question for purposes of this case appears to be whether in these RLEC
exchanges Sprint will hold itself out indiscriminately to serve all within the class of potential customers.
USTA, 295 F.3d at 1329-30, citing various FCC decisions. Again, there is nothing in Sprint's petition
to demonstrate that it will serve all customers on the same terms and conditions; instead, it appears
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The parties refer to a number of other decisions in support of their respective

positions, but none of them are as directly relevant to this matter as the decisions

summarized above. For example, the RLEC Group refers to the Boa·rd's recent order

in Re: Level 3 Communications. LLC, Docket No. TF-05-31 (TCU-99-1), for the

proposition that the Board distinguishes carriers that offer service to the pUblic from

carriers who limit service to business partners. (RLEC Group brief at 8.) However,

that order was concerned only with Iowa Code § 476.29, which makes a clear

distinction between retaii and wholesale services; it is not directly reievant to

interpretation of the federal statutes at issue here.

This distinction is also reflected in the Board's decision in Re: Intrado

Communications, Inc., Docket No. TCU-02-1, "Order Denying Application For

Certificate (Without Prejudice)" (issued March 15,2002), in which the Board

determined that certification pursuaRt to Iowa Code § 476.29 is not a prerequisite to

being considered a telecommunications carrier under the Act. In Intrado, the carrier

proposed to offer a wholesale 911 emergency call-related service to any local

exchange carrier that wanted it. This was sufficient to qualify the company as a

common carrier and therefore a telecommunications carrier under the Act. The fact

that the carrier was not eligible for a § 476.29 certificate was irrelevanl

Sprint cites the Board to a decision of the Public Utilities Commission of Ohio,

In the Matter of the Application and Petition in Accordance with Section 11.A.2.b of the

Sprint intends to negotiate separately with each potential customer, to the extent it has customers
other than MCC.
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Local Service Guidelines Filed by: The Champaign Telephone Company, et aI.,

Case No. 04-1494-TP-UNC et seq., "Finding And Order" (issued January 26, 2005)

and the associated "Order On Rehearing" issued April 13, 2005. In that case, which

involved an ILEC assertion of rural exemption status under the Act, the Ohio

commission concluded that MCI was a "telecommunications carrier" under the Act

when it had made arrangements to provide services to Time Warner, which would

then make those services available to the public. Sprint argues that it is in the same

position in Iowa, as an "intermediate cairiei."

The Ohio commission's decision appears to be based solely on the language

of the Act, without reference to the FCC and court decisions interpreting the statute.

In particular, the decision makes no mention of the D.C. Circuit's Virgin Islands

decision and the FCC rulings reviewed therein. Thus, the Ohio decision never

addresses the question of whether Mel is proposing to operate as a common carrier.

For this reason, the Board finds the Champaign order to be of little help in this

proceeding.

Moreover, the Board notes that in the Ohio proceedings. MCI represented to

the commission that it would "submit order to Applicants on Time Warner's behalf...."

This language implies an agency relationship between MCI and Time Warner that, on

this record, does not exist between Sprint and MCC. That is, Sprint does not seek to

negotiate and, if necessary, arbitrate an interconnection agreement on MeC's behalf;

instead, it seeks an interconnection agreement in its own name, which it will then use
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to handle traffic from customers of MCC and, potentially, other telecommunications

carriers that do not have their own interconnection agreements with the RLECs.

This is a significant distinction between the Ohio decision and the case before

the Board. It appears that if Sprint had sent the RLECs a request for negotiations on

behalf of MCC, the RLECs would have been required to participate in the § 252

negotiation and arbitration process. By seeking an agreement in its own name, in

contrast, Sprint removed these negotiations from the § 252 process. This decision

may have had a legitimate business purpose from Sprint's point of view, but the

difference may be more than a technicality to the RLECs; the compensation that may

be owed by one party to an interconnection agreement to the other party can depend

upon where the calls originated, what type of carrier they originated With, and other

factors. If the RLECs have separate interconnection agreements with each

telecommunications carrier providing service in their exchanges, they may have a

better chance of correctly identifying and classifying the traffic they receive and

therefore that the compensation they payor receive is correct.

It is possible that this issue might have been resolved during negotiation and

arbitration, if the parties had chosen to pursue that option. The Board believes the

RLECs could have waived their objection to negotiating and arbitrating with Sprint in

these circumstances, but the Act did not require them to do so.

The result of the RLECs' refusal to negotiate with Sprint is that MCC's entry as

a competitor in the RLEC exchanges will be delayed while Sprint (or MCC) submits a

new request and starts the process over. On its face, this result may appear to be
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contrary to the public's interest in having a choice of telecommunications service

providers as soon as possible. However, it would be even worse if the Board were to

deny the motion to dismiss and invest time and resources in arbitrating an

interconnection agreement between Sprint and the RLECs, only to be reversed in

court because of a lack of jurisdiction under the Act.

Moreover, when the _parties start over, they will be able to actually negotiate

regarding the appropriate terms and conditions of their interconnection agreements.

No such negotiations have taken place to date. The Board believes it will be

beneficial if the negotiations process required by § 2S2(b)(S) is pursued before

arbitration begins.

ORDERING CLAUSES

IT IS THEREFORE ORDERED:

1. The "Motion to Dismiss Petition for Arbitration as Not Timely" filed by

Heartland Telecommunications Company of Iowa, d/b/aHickoryTech, on April 13,

2005, is denied.

2. The motions to dismiss filed by the RLEC Group and Iowa

Telecommunications Services, Inc., d/b/a Iowa Telecom, on April1S, 2005, are

granted in part and denied in part. The motions are denied with respect to the

assertions that the petitions for arbitration filed in this docket on March 31 • 200S,

were not timely filed. The motions are granted with respect to the assertions that

Sprint Communications Company, L.P., is not a ''telecommunications carrier" within
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the meaning of § 153(44) of the Act in the RLEC exchanges and therefore does not

have the right to invoke the compulsory arbitration process under § 252 of the Act.

3. Docket No. ARB-05-2 is closed.

UTILITIES BOARD

/s/ John R. Norris

lsI Diane Munns
ATTEST:

/s/ Judi K. Cooper
Executive Secretary

/sl Elliott Smith

Dated at Des Moines, Iowa, this 26 th day of May, 2005.
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Cambridge Telephone Company
C-R Telephone Company
EI Paso Telephone Company
Geneseo Telephone Company
Henry County Telephone Company
Mid Century Telephone Company
Reynolds Telephone Company
Metamora Telephone Company
Harrisonville Telephone Company
Marseilles Telephone Company
Viola Home Telephone Company

Petitions for Declaratory Relief and/or
Suspension or Modification Relating
to Certain Duties under Sections
251(b) and (c) of the Federal
Telecommunications Act, pursuant to
Section 251 (f)(2) of that Act; and for
any other necessary or appropriate
relief.

PROPOSED ORDER

By the Commission:

I. INTRODUCTION

05-0259
05·0260
05-0261
05-0262
05-0263
05-0264
05·0265
05·0270
05·0275
05·0277
05·0298

(Cons.)

From April 15, 2005 through May 4,2005, Cambridge Telephone Company, C-R
Telephone Company, EI Paso Telephone Company, Geneseo Telephone Company,
Henry County Telephone Company, Mid Century Telephone Company, Reynolds
Telephone Company, Metamora Telephone Company, Harrisonville Telephone
Company, Marseilles Telephone Company, and Viola Home Telephone Company
(collectively 'Petitioners") each filed with the Illinois Commerce Commission
("Commission") a verified petition requesting extensive relief from certain obligations
under the federal Telecommunications Act ("Federal Act"), 47 U.S.C. 151 et seq.
Because the petitions are nearly identical, the dockets have been consolidated.

As an initial matter, Petitioners asks the Commission to promptly enter an interim
order without hearing staying any obligation they have to negotiate reciprocal
compensation or interconnection with Sprint Communications, L.P. d/b/a Sprint
Communications Company L.P. ("Sprint") and staying any arbitration proceeding which
may arise from Petitioners and Sprint's inability to agree on certain interconnection
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matters until this proceeding has concluded. Thereafter, Petitioners seek a declaratory
ruling by the'Commission, pursuant to 83 III. Adm. Code 200.220, finding that they have
no duty under Section 251(b)(2) and (5) of the Federal Act to negotiate reciprocal
compensation or local number portability and no duty under Section 251(c} of the
Federal Act to negotiate interconnection with an indirect transiting carrier or any carrier
that does not intend to provide local exchange telecommunications service in their
respective local serving areas. In response to an April 21, 2005 legal inquiry by the
Administrative Law JUdge ("ALJ"), Petitioners clarify the relief they seek by stating that if
the Commission does not issue the initial declaratory ruling sought by Petitioners, the
Commission should issue a declaratory ruling concluding that Petitioners are exempt
from negotiating any terms of interconnection or reciprocal compensation by virtue of its
rural exemption under Section 251 (f)(1) of the Federal Act.

If the Commission does not enter either of the declaratory rulings sought by
Petitioners, they seek an order, pursuant to Section 251(f)(2) of the Federal Act,
suspending or modifying their obligation to negotiate reciprocal compensation or local
number portability under Section 251 (b)(2) and (5) with an indirect transiting carrier that
does not intend to provide local exchange telecommunications service in their
respective local serving areas and has no ability to unambiguously identify the traffic it
would terminate as "local" to Petitioners. Also pursuant to Section 251 (f)(2) of the
Federal Act, Petitioners seek a suspension or modification of their obligation to
negotiate interconnection under Section 251(c) with a carrier seeking to force them to
establish and support a point of interconnection outside of their respective local serving
areas. In the event that they are not able to obtain the desired suspensions or
modifications under Section 251(f)(2), Petitioners ask that the Commission identify the
terms and conditions, including timeframes, under which they may have a duty to
negotiate with Sprint.

Only Sprint filed a petition to intervene, which was granted by the AU.
Commission Staff ("Staff') participated as well. The aforementioned April 21, 2005
inquiry from the ALJ also specified the date by which Staff and any intervener should
respond to the declaratory ruling request. A deadline was also established by which
Petitioners should reply to any response from Staff and any intervener. Sprint offered a
response to the ALJ's April 21, 2005 inquiry as well as a response to the merits of
Petitioners' declaratory ruling requests. Staff,. however, only responded to the AU's
inquiry and specifically declined to offer any opinion on the substance or merits of the
petitions. Petitioners each filed a reply to the responses of Staff and Sprint.

Although Petitioners seek an interim order staying any obligation to negotiate
with Sprint, the Commission believes that it can sufficiently address the issues raised by
Petitioners in a timely manner with a single order. In accordance with Section
200.220(h) of the Commission's rules, the Commission disposes of the requests for the
declaratory rulings on the basis of the written submissions before it.

,
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Petitioners are small facilities-based incumbent local exchange carriers .("LEC~)
providing local exchange services, as defined in Section 13-204 of the Public Utilities
Act ("Acf), 220 ILCS 5/1-101 et seq., subject to the jurisdiction of the Commission.
Cambridge Telephone Company provides service in the Cambridge and Osco
exchanges. C-R Telephone Company Serves the Cornell and Ransom exchanges. EI
Paso Telephone Company serves only the EI Paso exchange. Geneseo Telephone
Company provides service in the Geneseo and Green River exchanges. Henry County
Telephone Company serves the Atkinson and Annawan exchanges. Mid Century
Telephone Company serves the Ellisville, Altona, Williamsfield, Table Grove, Summum,
Fairview, Smithfield, Maquon, Gilson, Victoria, Marietta, Bishop Hill, and Lafayette
exchanges. Reynolds Telephone Company serves only the Reynolds exchange.
Metamora Telephone Company provides service in the Metamora and Germantown
Hills exchanges. Harrisonville Telephone Company serves the Columbia, Dupo Prairie
Du Rocher, Red BUd, Renault, Valmeyer, and Waterloo exchanges. Marseilles
Telephone Company serves only the Marseilles exchange while Viola Home Telephone
Company serves only the Viola exchange. Petitioners each provide service to less than
2% of subscriber lines nationwide. Petitioners are each a "rural telephone companl
within the meaning of Section 153(37) of the Federal Act and Section 51.5 of the rules
of the Federal Communications Commission ("FCC"). As rural telephone companies,
Petitioners each possess a rural exemption under Section 251 (f)(1)(A) of the Federal
Act from the requirements of Section 251 (c) of the Federal Act.

Sprint is an interexchange telecommunications carrier authorized to provide
interexchange services throughout Illinois. Sprint is authorized by the Commission to
provide resold and facilities-based local exchange telecommunications services as well
in those portions of Illinois served by Illinois Bell Telephone Company and Verizon
North, Inc. and Verizon South, Inc. According to Sprint's petition to intervene, such
local authority was granted in Docket Nos. 96-0141 and 96-0598, respectively.
Pursuant to the Order entered in Docket No. 96-0261, Sprint states that it is also
authorized to provide resold local exchange services in those portions of MSA-1 served
by Central Telephone Company of Illinois ("Centel"). Sprint relates that it received
authority to provide local exchange service in those portions of Illinois outside of MSA·1
served by Centel in Docket No. 97-0295. Sprint reports that the Centel exchanges have
subsequently been sold to Illinois Bell Telephone Company and Gallatin River
Communications L.L.C. Sprint currently is not authorized to prOVide local exchange
services within any of the Petitioners' serving areas. On May 6, 2005, however, Sprint
filed an application requesting authority to provide resold and facilities-based local and
interexchange services throughout Illinois. Sprint's application is identified as Docket
No. 05-0301.

As indicated above, Petitioners have initiated these proceedings to resolve
certain disputes with Sprint. On September 7, 2004, Sprint sent a letter to each
Petitioner seeking to begin negotiations for an interconnection agreement pursuant to
Sections 251 and 252 of the Federal Act. Over the next few months, Petitioners and

3
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Sprint exchanged correspondence intended to focus and clarify the interConnection
request. Sprint does not seek to interconnect with Petitioners pursuant to Section
251 (c) of the Federal Act. Rather, Sprint wishes to interconnect and exchange traffic
pursuant to subsections (a) and (b) of Section 251.

According to Sprint, it seeks interconnection with Petitioners to offer competitive
alternatives in telecommunications services to consumers in rural Illinois through a
business model in which Sprint provides telecommunications services to other
competitive service providers seeking to offer local voice service. With regard to Illinois,
Sprint has entered into a business arrangement with MCC Telephony of Illinois, Inc.
rMCC") to support its offering of local and long distance voice services.1 Sprint states
that the relationship enables MCC to enter the local and long distance voice market
without having to "build" a complete telephone company. In effect, MCC has
outsourced much of the network functionality, operations, and back-office systems to
Sprint. Sprint relates that it has relationships utilizing this same market entry model with
Wide Open West, Time Warner Cable, Wave Broadband, Blue Ridge Communications,
and others not publicly announced serving almost 300,000 customers across over a
dozen states including Illinois.

\

,

Under the arrangement between MCC and Sprint, MCC is responsible for
marketing and sales, end-user billing, customer service, and the "last mile" portion of
the network which includes the MCC hybrid fiber coax facilities, the same facilities it
uses to provide video and broadband Internet access. Service is provided in MCC's
name. Sprint provides the public switched telephone network ("PSTN") interconnection
utilizing Sprint's switch (MCC does not own or provide its own switching), competitive
LEC status, and the interconnection agreements it has or is negotiating with incumbent
LECs. Sprint also uses existing numbers or acquires new numbers, provides all
number administration functions including filing of number utiliZation reports with the
North American Numbering Plan Administrator, and performs the porting function
whether the port is from the incumbent LEC or a competitive LEC to Sprint or vice
versa. Sprint is also responsible for all inter-carrier compensation, including exchange
access and reciprocal compensation. Sprint provisions 9-1-1 circuits to the appropriate
Public Safety Answering Points ("PSAP") through the incumbent LEC selective routers,
performs 9-1-1 database administration, and negotiates contracts with PSAPs where
necessary. Finally, Sprint places MCC directory listings in the incumbent LEG or third
party directories.

In light of the relationship between Sprint and MCC, specifically the services
provided by Sprint to MeC, Petitioners contend that it has no obligation to negotiate
reciprocal compensation, local number portability, or interconnection with Sprint.

1 On December 15, 2004. the Commission entered an Order in Docket No. 04-0601 authorizing MCC to
provide resold and facilities-based local and interexchange telecommunications services throughout
Illinois. MCCis an affiliate of Mediacom Communications Corporation. a cable television provider within
parts of Petitioner's serving area.
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Petitioners maintain this position regardless of its rural carrier exemption under Section
251 (f)(1 )(A). '

m. SECTION 251 (f)(1)(A) THRESHOLD INQUIRY

Despite Petitioners' insistence to the contrary, a threshold inquiry involving
Section 251(f) exists that could resolve this matter, at least in part. As previously noted,
Section 251 (f)(1 )(A) exempts Petitioners, as rural telephone companies, from the
obligations imposed in Section 251 (C).2 Nevertheless, Petitioners seek a declaratory
ruling that it need not negotiate interconnection as required by Section 251 (c), or, in the
alternative, a suspension under Section 251 (f)(2) of the obligation to negotiate
interconnection as required by Section 251(c). Although Petitioners seek the relief
regarding Section 251(c) independent of the Section 251(f)(1){A) exemption, the
Commission is not inclined to expend limited resources answering questions that are
moot. Because Petitioners possess an exemption from Section 251(c), the type of
arrangement Sprint has with MCC and the services provided by Sprint to MeC are
irrelevant as they relate to Section 251 (c). Accordingly, the Commission declines to
'issue adeclaratory ruling regarding the obligations established by Section 251(c), which
is within its discretion to do under Section 200.220(a). Nor will the Commission
consider a suspension of the Section 251(c) obligations under Section 251(f)(2) given
the exemption Petitioners already possess. In any event, the Commission notes
Sprint's claim that it is not seeking interconnection under Section 251 (c).

The next step in the inquiry is to determine whether Petitioners' exemption from
Section 251(c) also covers their obligations under Section 251 (b). Section 251(c){1)
obligates all incumbent LECs to negotiate in good faith terms and conditions of
agreements fulfilling the obligations' established for all LECs (both incumbent and
competitive) in Section 251 (b). Petitio'1ers argue that their duty to negotiate the
obligations of Section 251(b) arise from Section 251 (c). If Section 251(c) does not
apply to them, Petitioners conclude that Section 251(b) can not either. Staff, however,
contends that Petitioners overstate the reach of their exemption from Section 251 (c).
Section 251 (b), according to Staff, establishes obligations of all LECs independent from
any exemption of Section 251 (c) for rural incumbent LECs. Because it seeks to
interconnect under Section 251(a) and (b), Sprint maintains that Section 251 (f)(1)
provides no exemption for Petitioners. Consistent with the FCC's treatment of this
issue, the Commission finds that an exemption from Section 251 (c) does not
encompass the obligations imposed in Section 251(b). Section 251(f)(1)(A) provides
relief only from the requirements of Section 251(c).

In light of the limited scope of Section 251 (f)(1)(A). Petitioners' declaratory ruling
request regarding Section 251 (b)(2) and (5) remains for the Commission's
consideration. Whether Petitioners have any duty under Section 251(a) and (b) to
provide number portability and establish reciprocal compensation arrangements for the

2 The Commission also notes that it has not received a bona fide request seeking to lift any of the
Petitioners' exemption pursuant to Section 251 (f)(1)(8).
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transport and termination of telecommunications under the circumstances described
above is the -focus of.the remainder of this Order.

N. PETITIONERS' DUTY TO NEGOTlATE3

A. Petitioners' Position

While Petitioners do not deny that Sprint is a _telecommunications carrier that
provides telecommunications services in various areas of Illinois, Petitioners do not
believe that this fact means that Sprint is a telecommunications carrier for all purposes.
Petitioners note Sprint's acknowledgement of the fact that the focus of both the state
and federal definitions of telecommunications services is primarily upon the services
being provided rather than the provider of those services. Petitioners point out that
Section 51.703(a) of the FCC's rules provides that LECs must "establish reciprocal
compensation arrangements for transport and termination of telecommunications traffic
with any requesting telecommunications carrier." (emphasis added) Section 153(44) of
the Federal Act defines "telecommunications carrier" as:

any provider of telecommunications services, except that such term does
not include aggregators of telecommunications services (as defined in
section 226). A telecommunications carrier shall be treated as a common
carrier under [the Federal Act] only to the extent that it is engaged in
providing telecommunications services, except that the [FCC] shall
determine whether the provision of fixed and mobile satellite service shall
be treated as common carriage.

Section 153(46) of the Federal Act defines "telecommunications service" as "the offering
of telecommunications for a fee directly to the public, or to such classes of users as to
be effectively available directly to the public, regardless of the facilities used."

Petitioners apply the Federal Act's definitions to the service that Sprint intends to
provide MCC and conclude that Sprint is not acting as a telecommunications carrier.
Specifically, Petitioners state that Sprint clearly will not be prOViding the services over
which it seeks negotiation "directly" to the public. Nor, Petitioners continue, can it be
said that Sprint will be prOViding services "to such classes of users as to be effectively
available directly to the public" when it provides services to MCC which will then provide
services to the public. Petitioners acknowledge that the Public Utilities Commission of
Ohio ("PUCO") recently issued a decision rejecting the arguments Petitioners now
make. In the PUCO docket,4 similarly situated small rural incumbent LECs sought
exemptions under Section 251(f)(1) and (2) of the Federal Act when confronted with an
arrangement between MClmetro Access Transmission Services, LCC, Intermedia

3 As noted above, when given the opportunity, Staff declined to address the merits of Petitioners'
declaratory ruling request.
4 In the Matter of the Application and Petition in Accordance With Section 1I.A.2.b. of the Local Guidelines
Filed by: The Champaign Telephone Company at al. 04-1494-TP-UNC et seq., Finding and Order,
January 26,2005; Order on Rehearing, April 13, 2005.

6
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Communications, Inc., and Time Warner Cable Information Services (Ohio), LLC similar
-to the arrangement between Sprint and MCC. Petitioners contend that the PUCO is
simply wrong.

In support of its view of the PUCO decision, Petitioners state that both the FCC
and United States Court of Appeals for the District of Columbia Circuit have rejected the
argument that a service can be interpreted as effectively available directly to the public
by looking to how a private carriers' telecommunications carrier customers use that
service. According to Petitioners, in Virgin Islands Telephone Corp. v. FCC, 198 F.3d
921 (1999), the D.C. Circuit affirmed the FCC's conclusion that the term
"telecommunications carrier" under the Federal Act incorporates the preexisting
definition of ·common carrier" established by the earlier case of National Association of
Regulatory Commissioners v. FCC ("NARUCj, 525 F.2d 630 (D.C. Cir. 1976). (See
Virgin Islands Telephone Corp., 198 F.3d at 925-26)

Under the NARUC test, Petitioners state that ·common carrier" status turns on
whether the carrier "undertakes to carry for all people indifferently." (Id. at 926 (citing
NARUC, 525 F.2d at 642)) In Virgin Islands Telephone, the court reviewed an FCC
finding that an AT&T affiliate called AT&T-SSI was not acting as a common carrier by
making capacity on its submarine cables available to other telecommunications
providers that would, in turn, make that capacity available through services provided to
end-user customers. The FCC had concluded that a service will not be considered
"available to the pUblic" or "effectively available to a substantial portion of the pUblic" if it
is "provided only for internal use or only to a specified class of eligible users under the
Commission's rules: The FCC also stated that "whether a service is effectively
available directly to the public depends on the type, nature, and scope of users for
whom the service is intended and whether it is available to 'a significantly restricted
class of users." (Virgin Islands Telephon~, 198 F.3d at 924) The FCC rejected the
argument that AT&T-SSI would be making a service effectively available directly to the
public because AT&T-SSl's customers would use the capacity to provide a service to
the pUblic, noting that "[s]uch an interpretation is contrary to the plain language of the
[Federal Act] by focusing on the service offerings AT&T-SSI's customers may make
rather than on what AT&T-SSI will offer." (Id.)

In reaffirming the NARUC test, Petitioners note that the FCC specifically rejected
the inclusion of a "carrier's carrier" in the definition of telecommunications carrier and
specifically rejected the suggestion that the Federal Act "introduce[d] a new concept
whereby we must look to the customers' customers to determine the status of a carrier:
(Id. at 926) According to the court, Petitioners continue, the key to common carrier
status is "the characteristic of holding oneself out to serve indiscriminately: (Id. at 927)
(quoting NARUC, 525 F.2d at 642) Petitioners state that the court approved the FCC's
decision to contrast such common carrier/telecommunications carrier behavior to
"private carrier" activity under which a carrier makes individualized decisions about
whether and on what terms to serve done under contract between carriers. (Virgin
Islands Telephone Corp., 198 F.3d at 925)

7
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Under this analysis, Petitioners argue that Sprint is clearly acting as a private
carrier in its. dealings with MCC. Petitioners add that it makes no difference whether
Sprint is acting as a transiting carrier or a private switching and back office service
provider. So long as Sprint is not providing service to end-users or making its service
available indiscriminately to all takers, Petitioners aver that Sprint is providing private
carrier or vendor services to MCC and is not providing service to the public. As a
private carrier, Petitioners maintain that Sprint is not a telecommunications carrier and is
not seeking to negotiate for the provision of telecommunications service in Petitioners'
respective serving areas.

Petitioners also argue that Sprint's definition of telecommunications carrier does
not comply with common sense. For example, even though Sprint seeks to negotiate
reciprocal compensation, Petitioners assert that Sprint will originate no traffic on which
reciprocal compensation will be owed and will terminate no traffic on which it will be
owing. Any such traffic, Petitioners continue, would be MCC's and MCC should be
primarily responsible. Similarly, while Sprint seeks an agreement on local number
portability, the entityto which such numbers would be ported to and portable from would
be MCC. Petitioners contend that MCG should be responsible for such obligations
directly to it The same is true, Petitioners add, with dialing parity: In all cases,
Petitioners argue, the contractual rights that Sprint is seeking would be properly
negotiated by MCG and the contractual obligations for which they will be negotiating
should be obligations on MGG for which they should have rights enforceable against
MCG. Petitioners aver that the overall design of subsections (b) and (c) of Section 251
is to establish contractual privity between the parties that have the reciprocal rights and
obligations. Petitioners do not believe that it makes any sense to interpose a back
office service provider into the middle of that relationship. If MCC intends to provide
telecommunications services, Petitioners maintain that MCG should be the one seeking
negotiations.

Moreover, if taken to its extreme, Petitioners claim that Sprint's position would
mean that every vendor whose services are incorporated into a telecommunications
service is a "telecommunications carrier." This could not only allow every vendor in the
industry to demand negotiations, Petitioners point out, it would also impose a number of
regUlatory burdens on vendors that have no ability to meet those burdens. Nor,
according to Petitioners, does it make sense that a carrier that is certificated to provide
telecommunications services somewhere (or even actually provides
telecommunications services somewhere) is therefore entitled to negotiate agreements
everywhere. In order for Section 251 to make praCtical sense, Petitioners contend that
it must be limited to negotiations with carriers that have some plan to be a
telecommunications carrier and provide telecommunications services within the serving
area of the LEG with which they seek to negotiate. Petitioners insist that Sprint simply
does not meet those threshold conditions, whether measured under the terms of the
Federal Act as interpreted by the FCC and federal courts or measured by a simple
common sense reading of the obligations of the Federal Act.

8
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Because Sprint will not be acting as a telecommunications carrier providing
.telecommunications services within the meaning of the Federal Act, Petitioners maintain
that Sprint is the wrong entity to be negotiating the reciprocal compensation and local
number portability arrangement that Sprint is seeking. Petitioners characterize Sprint's
claim to be a telecommunications carrier and its reliance on MCC's intent to provide
broadband voice information services in competition with Petitioners as a shell game.
They state that the only role Sprint truly proposes to play under the agreement it
proposes to negotiate with them is as private vendor to MCC.

So that their position is clear, Petitioners expressly state that they have no
objection to the "business arrangement" that they understand to exist between Sprint
and MCG. If MCG, whether directly or through its affiliates, intends to provide
telecommunications services and be a telecommunications carrier in Illinois and in their
respective serving areas, Petitioners asserts that this entire issue would be avoided if,
as the Federal Act contemplates. MCG initiated the negotiation process with them.
Petitioners contend that the absence of the purported local service provider
overshadows what services Sprint mayor may not provide. In their opinion, there is no
apparent legitimate reason not to impose on the purported service provider the
obligation to initiate and conduct negotiations and be a party to the resulting agreement,
no matter whether it intends to self-provision or rely on third parties such as Sprint.

B. . Sprint's Position

Sprint maintains that Petitioners are obligated by the Federal Act to interconnect
with it and provide number portability and establish reciprocal compensation
arrangements despite the fact that MCC is the entity directly serving the end-user.
Sprint relates that it has entered into agreements with telecommunications service
proViders that intend to compete with the Petitioners' local voice services. These
agreements require Sprint to provide certain services, inclUding but not limited to
number acquisition and administration, telephone number assignment, including local
routing numbers. port requests, switching, and tram;;port of local calls, and eXchange
access to and from the PSTN, including calls to 9-1-1 for end-users.

Like Petitioners, Sprint too relies on the definition of "telecommunications
service" in Section 153(46) of the Federal Act to support its position. Sprint emphasizes
the latter part of the definition ("... , or to such class of users as to be effectively
available directly to the ~ublic, ...") and notes the PUCO's recent decision relying on this
portion of the definition. As discussed above, the PUCO rejected arguments similar to
those raised by Petitioners in a case involving services similar to those which Sprint
intends to provide to MCG. The PUCO specifically found that MCI was a
telecommunications carrier and that the rural incumbent LECs had a duty to
interconnect with MGI. The PUCO also concluded that MCI was acting in a role no
different than other telecommunications carriers whose network could interconnect with
the rural incumbent LEGs so that traffic is terminated to and from each network and
across networks. Like MCI, Sprint contends that its proposed interconnection with

5 See Footnote No.4.
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Petitioners places it in the same position as other intermediate carriers whose
interconneGtions terminate :traffic to and from each network and across networks.
Because its services will be effectively available to the public (through MCC), Sprint
maintains that it is a telecommunications carrier offering telecommunications services.

Because it is telecommunications carrier, Sprint argues further that Section
251 (a) of the Federal Act establishes an independent basis for interconnection. Section
251 (a) requires each telecommunications carrier to interconnect directly or indirectly
with the facilities and equipment of other telecommunications carriers. Sprint reports
that neither subsection (f)(1) nor (f)(2) of Section 251 provide Petitioners with an
exemption from their obligation to allow for direct or indirect interconnection. Moreover,
Sprint points out that it has not requested interconnection pursuant to Section 251(c). In
this regard, Sprint is a facilities-based carrier that does not require access to Section
251 (c) provisions such as unbundled network elements, collocation, and resale. Sprint
states that it is much like a wireless carrier in that it owns all of its own facilities and,
therefore, does not need to take advantage of the rights granted to telecommunications
carriers under Section 251(c) to use an incumbent LEC's network to compete against
the incumbent LEC.

Sprint adds that Section 251 (a) does not specifically mention the types of traffic
to be exchanged nor does it exclude certain types of traffic. In this regard, Sprint states
that Congress has provided definitions of not only "telephone exchange service," but
also "telephone toll service.,,6 Congress, Sprint continues, could easily have excluded
anyone of these services or limited Section 251 (a)'s applicability to anyone of these
services, but it did not. Sprint contends that Petitioners may not, therefore, impose a
restriction on Sprint that is not contained in the statute. To allow Petitioners to do so,
Sprint argues, would undermine one of the enduring tenants of statutory construction 
that is - to give effect, if possible, to every clause and word of a statute. Accordingly,
Sprint concludes that Petitioners must interconnect either directly or indirectly with it for
the exchange of local traffic pursuant to Section 251 (a).

Not only does the plain language of Section 251 (a) require Petitioners to
interconnect with Sprint independent of Section 251 (c), Sprint observes that it appears
the Commission has approved an agreement between Geneseo Telephone Company
and a wireless carrier, Nextel Partners, that contains terms for both direct and indirect
interconnection and reciprocal compensation without reference to Section 251 (a) of the
Federal Act.7 Of particular interest to Sprint is the part of the agreement that requires
the originating party to pay any transiting charges when the parties exchange traffic on
an indirect basis.8 Sprint states that this is exactly the type of arrangement Sprint seeks
to enter with Petitioners. Sprint is adamant that Petitioners should not be permitted to

647 U.S.C. §§ 153(47) and 153(48).
7 See Order entered on April 21, 2004 and Amendatory Order entered on May 26, 2004 in Docket No. 04
0120; NPCR, Inc. d/b/a Nextel Partners, as agent for Nextel WIP License. Corp. and Nextel WlP
Extension Corp. and Geneseo Telephone Company; Joint Petition for Approval of Interconnection
Agreement between Geneseo Telephone Company and NPCR, Inc. pursuant to 47 U.S.C. § 252.
BSee Id at Section 4.5.
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discriminate against it. Indeed, Sprint insists, any such discrimination would be
.antithetical to the FCC's policy pronouncement that "all telecommunications carriers that
compete with each other should be treated ?Ilike regardless of the technology used..."9 .

Both it and Nextel Partners, Sprint points out, are telecommunications carriers that are
obligated to comply with and are entitled to all the rights and privileges that result from
Section 251 (a).

C. Commission Conclusion

Sprint and MCC's interest in competing in certain of the more rural exchanges in
Illinois is significant in that it represents one of the first, if not the first. competitive
landline ventures into the relevant exchanges. Unfortunately for Sprint, however, Virgin
Islands Telephone compels the Commission to conclude that Sprint is not providing a
telecommunications service, as that term is defined in Section 153(46) of the Federal
Act. As noted by Petitioners, the D.C. Circuit Court concluded that making
telecommunications "effectively available directly to the public" so as to constitute a
telecommunications service can not be done through a third party that is the entity
actually/directly serving the public. Because, in this situation, Sprint is not serving the
public directly and instead is prOViding its services to MCC, which is the entity directly
serving the public (albeit through the services procured from Sprint), the Commission
finds itself bound by the Virgin Islands Telephone decision and concludes that Sprint is
not providing a telecommunications service. Since Sprint is not providing a
telecommunications service under the Virgin Islands Telephone decision, Sprint is not a
telecommunications carrier with which Petitioners must negotiate local number
portability and reciprocal compensation under subsections (a) and (b) of Section 251 of
the Federal Act.

The Commission recognizes that its decision is contrary to' that of the PUCO
cited above. The Commission can not explain the PUCO's decision. The Commission
notes, however, that neither the PUCO's January 26, 2005 Finding and Order nor its
April 13, 2005 Order on Rehearing cite or discuss the Virgin Islands Telephone
decision.

In coming to this conclusion, the Commission in no way wishes to discourage
those who would like to offer competitive local exchange services to lIIinois' more rural
telephone customers. Nor should this statement or any other aspect of this Order,
however, be construed as an indication as to how the Commission would rule on a
future request for a suspension or modification pursuant to Section 251(f)(2) of the
Federal Act. The Commission continues to urge all Illinois telecommunications carriers
to cooperate in providing competitive telecommunications services to consumers.

9 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket
Nos. 96-98, 95-185, First Report and Order, 11 FCC Red 15499, 1f 993 (1996) (Local Competition Order)
(subsequent history omitted).
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The Commission, having considered the entire record herein, is of the opinion
and finds that:

(1) Petitioners provide local exchange telecommunications services as
defined in Section 13-204 of the Act;

(2) the Commission has jurisdiction over. the parties hereto and the subject
matter hereof;

(3) the facts recited and conclusions reached in the prefatory portion of this
Order are supported by the record and are hereby adopted as findings of
fact and law;

(4) as rural telephone companies, Petitioners possess a rural exemption
under Section 251(f)(1)(A) of the Federal Act from the requirements of
Section 251 (c) of the Federal Act;

(5) in light of Petitioners' exemption from the requirements of Section 251(c)
of tlie Federal Act, the Commission need not rule on Petitioners' requests
regarding its obligations under Section 251 (c);

(6) given the manner in which Sprint proposes to serve MCC, Sprint is not a
telecommunications carrier in this instance with which Petitioners must
negotiate under subsections (a) and (b) of Section 251 of the Federal Act;

(7) in light of resolution of the issues, no ruling regarding Petitioners' requests
under Section 251 (f)(2) ofttie Federal Act is necessary; and

(8) all motions, petitions, objections, and other matters in this proceeding
which remain unresolved should be disposed of consistent with the
conclusions herein.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that
because Sprint Communications, L.P. d/b/a Sprint Communications Company L.P. is
not a "telecommunications carrier" in the context of its relationship with MCC Telephony
of Illinois, Inc., Petitioners have no obligation to negotiate with Sprint Communications,
L.P. d/b/a Sprint Communications Company L.P., or any similarly situated entity, under
subsections (a) and (b) of Section 251 of the federal Telecommunications Act.

IT IS FURTHER ORDERED that all motions, petitions. objections, and other
matters is this proceeding which remain unresolved are disposed of consistent with the
conclusions herein.
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IT IS FURTHER ORDERED that subject to the provisions of 83 III. Adm. Code
200.880, this Order is final; it is not subject to the Administrative Review Law.

DATED: May 13, 2005

Briefs on Exceptions must be received by May 19.2005.
Briefs in Reply to Exceptions must be received by May 25,2005.

Administrative Law Judge

0573
13



•

)
)
)
)
)

BEFORE THE NEBRASKA PUBLIC SERVICE COMMIggt~

INRE:
SPRINT COMMUNICATIONS
COMPANY L.P. PETITION FOR
ARBITRATION UNDER THE
TELECOMMUNICATIONS ACT

PRE-FILED DIRECT TESTIMONY OF ELIZABETH A. SICKEL

Nebraska 68355.

regulatory issues and real world business issues confronting a small rural telephone

licensed Certified Public Accountant. In the four years I have been employed at

·,<E~hjf

3 .
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understanding of the matters that must be addressed by SENTCO both with respect to

matters affecting the Company. Accordingly, I believe that I have a general

SENTCO, I have had numerous occasions to address both operational and contractual

Science degree in accounting from Peru State College in Peru, Nebraska, and am a

been aware of the Company's operations for the last ten (10) years. I hold a Bachelor of

By whom are you employed, what is your position and what are your duties in such
position?

the President of the Company. I have been employed by SENTCO for the past four

of the overall operations and day-to-day management ofSENTCO and report directly to

my responsibilities at the firm, I worked on the SENTCO account. Accordingly, I have

years. Prior to that, I was employed by a Certified Public Accounting firm and, as part of

My name is Elizabeth A. Sickel. My business address is 110 West 17th Street, Falls City,

I am employed by Southeast Nebraska Telephone Company, Inc. ("SENTCO" or the

"Company"). I am Vice President and General Manager of the Company. I am in charge

Please state your name andbusiness address for the record.1 Q:
2
3 A:

4

5 Q:
6
7
8 A:

9

~O

11

12

13

14

15

16

17

18

19

20

~1



No.

SENTCO.

Please describe SENTCO's service area.

located in rural portions of our Falls City Exchange. Our entire certificated area is

This Exchange has

our Company. Therefore, I rely on our in-house technicians and outside consultants and

do not have fonnal training or extensive experience relating to the technical aspects of

Yes, I have a general working familiarity with the network we have in place. However, I

Are you generally familiar with the network arrangements that are in place today
between SENTCO and other telecommunications carriers?

commercial businesses, the primary economic base of the area served by the Falls City

operates within the town of Falls City. Other than typical light industry and/or

approx4nately 382 square miles. I also note that Time Warner Cable e'TWC") only

approximately 600 'access lines. The .remaining approximately 400 access lines are

three small communities - Shubert, Stella and Verdon.

and the Tri City Exchanges is agricultural.

approximately 3,000 access lines in the incorporated area of the town of Falls City. Our

second exchange, which we refer to as the Tri City Exchange, is primarily comprised of

City. Falls City has a population of approximately 4,000 people, and we operate

the Tri City Exchange. Our FaIls City Exchange serves the town it is named after, Falls

miles from Lincoln, Nebraska. We serve two exchanges - the Falls City Exchange and

lines in a predominately rural area of southeast Nebraska. Our service area is about 80 air

SENTCO is a small incumbent telephone company operating approximately 4,000 access

Have you previously testified before this Commission?

On whose behalf are you testifying?
---( ,

I '
1 Q:\

'.2
A:3

4
5 Q:
6
7 A:
8
9 Q:

10
11 A:

12

13

14

15

16

~ 17

"~8

19

20

21

22

23

24

25 Q:
26
27
28 A:

29

~
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?

3 Q:
4
5 A:

6

7

8

9

10

11

12
"

'~~3

14

15

16

17

18 Q:
19
20 A:

21

22

23

24

~

consulting engineers for their insights and opinions whenever I need to address the

business and, fmanc~':l1 issu~s associated with network deployment.

Please generally describe those arrangements.

The SENTCO switch is a Nortel DMS 10, located in Falls City. Tri City is a remote end

office off the Falls City switch. We have extended area service (EAS) between our Falls

City exchange and Tri City exchange. We do not have any EAS arrangements with any

other telephone company. Rather, we connect with ALLTEL Nebraska, Inc.

("ALLTEL"), the primary incumbent telephone company operating in the "South 402"

LATA. Our Falls City end office switch is connected with ALLTEL via facilities that

SENTCO owns up to a meet point with ALLTEL's facilities. The meet point with

ALLTEL is located at our exchange boundary with ALLTEL. These meet point facilities

in turn connect our end office switch to the ALLTEL tandem located in Lincoln. As a

result of this arrangement, anyone using our services within the SENTeO certificated

area that calls someone served by some -other telephone company is required to make a

long distance call and toll charges apply. SENTCO provides equal access to all

interexchange service providers.

How does SENTCO offer its telecommunications services?

We offer our services through tariffs filed either with the Nebraska Public Service

Commission ("Commission") or the Federal Communications Commission ("FCC"). We

have two tariffs on file at the Commission. The SENTCO local exchange tariff contains

the rates, tenns and conditions under which we provide our general local exchange _

service offerings. The second tariff filed with the Commission that applies to the

Company was actually filed by the Nebraska Independent Telephone Association
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25
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(''NITA''). The NITA tariff contains the tenns and conditions that govern our provision

,of exchange access services that toll providers within the State of Nebraska use in
. ,

connection with their respective offerings of long distance service. Although this tariff

was filed by NITA, SENTCO is identified in such tariff as an issuing carrier, and the

NITA tariff has a company-specific section that identifies our intrastate access rates. In

addition, SENTCO is also an issuing carrier in a similar interstate exchange access tariff

filed by the National Exchange Carrier Association, Inc.

Q: Are you familiar with the terms of the Interconnection Agreement ("ICA") that is at
issue in this proceeding?

A: Yes I am.

Q: What issues remain to be addressed in this arbitration?

A: From my perspective, the only issue that remains is whether Sprint Communications

Company L.P. ("Sprint") can utilize the ICA to provide its "enabler" services to a third

party carrier or carriers in order to enable such carrieres) to exchange traffic between its

end users and those that SENTCO serves, as contrasted to such carrier negotiating the

terms and conditions of an ICA directly with SENTCO. Based on our participation in

the certification cases of both Sprint and TWC before the Commission, and the

infonnation that Sprint has provided in response to discovery requests we have issued in

this case, it appears that the only third party that Sprint seeks to "enable" in the SENTCO

service area is TWC.

Q: Setting aside the issue that you have identified as the subject of this arbitration,
have Sprint and SENTCO resolved through negotiations all other terms and_
conditions of the leA required for Sprint to provide competitive local exchange
carrier services to its own retail end users in SENTCO's service area?

A: Yes that is certainly my understanding.
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3
4
5 A:
6
7 Q:
8
9

10
11 A:

12

13

14

15

16

~~7

18

19

20

21

22

23

24

25

26

27, Q:

Would you agree that the only question before the Commission in this arbitration is
whether the terms and conditions of the ICA can be utilized for the benefit of a third
party carrier that,is not ~,party to such ICA?

Yes.

If and when a third party carrier such as TWC requests negotiation of an
interconnection agreement with SENTCO, will SENTCO engage in good faith
negotiations with such requesting party?

Yes, assuming there is no issue raised by the request that would require SENTCO to seek

Commission intervention such as if the request implicates rights SENTCO has under the

1996 Telecommunications Act. As an aside, I note that these specific types of issues

were not raised by Sprint's request for negotiations. Based on our actions in proceeding

wit):l negotiations with Sprint, I think it is clear that SENTeo has demonstrated its

willingness to engage in the type of discussions and negotiations regarding specific tenns

and conditions required for an ICA. At the same time, however, we clearly established,

and Sprint acknowledged, that SENTCO is not interested in negotiating tenns and

conditions applicable to the third party business arrangements that Sprint has established

with TWC. Rather, we took the position and continue to take the position that TWC

should come to the table and request direct negotiations with SENTCO. That way,

SENTCO will be able to identify the issues that we must take into account in any

interconnection agreement with TWC to ensure that the business tenns and conditions we

believe to be required to protect SENTCO's interests are either agreed to or arbitrated by

the Commission for inclusion in the interconnection agreement. That result, in turn, can

only be ensured based on specific discussions with the entity with which we will be_

competing for end users.

Are you familiar with the Petition for Arbitration filed by Sprint in this matter?

0578

5



)----

t.~
3
4
5
6
7
8
9

10
11
12
13
14

15

A: Yes.

Q: . Have you had occasion to review the list of services that Sprint states on page 4 of
that Petition that Sprint will provide to TWC?

A: Yes.

Q: Can we go through those services as they relate to the services SENTCO offers?

A: Yes.

Q: Does SENTCO provide transport services beyond SENTCO's boundary?

A: No. SENTCO owns no transport facilities beyond its boundary. Our network is wholly

within our certificated service area.

16 Q:
17
18 A:
19

. \ 20 Q:

~~;
23 A:

24

25

26 Q:
27
28
29 A:
30
31 Q:
32
33 A:

34

35

36

"

Does SENTCO provide Directory Assistance service to any third party carrier?

No, we do not.

Does SENTCO provide any service through which SENTCO arranges to provide
numbering resources to any third party carrier?

SENTCO provides number blocks to wireless carriers but those entities provide their own

network-based services to their respective end users. All other numbering resources are

used solely for our retail end user customers.

Does SENTCO provide to any third party carrier numbering administration
services?

No, we do not.

Does SENTCO provide Local Number Portability?

No. SENTCO currently does not provide Local Number Portability ("LNP") based on

the Commission's decisions entered in Applications No. C-3142 and C-3423 and the

absence of any request for LNP from a competitive local exchange carrier. Moreover,

LNP is not an issue in this proceeding since Sprint has not requested LNP from

SENTCO.
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11
12 A:

13 Q:
14
15
16 A:

19

20

21 Q:
22
23
24 A:

25

26

27

28

29

Does SENTCO provide any third party carrier access to emergency services (E911
or 911)?

We are fully E911 capable and offer access to this service to our retail end user

customers. We do not provide E911 to any other carrier.

Does SENTCO provide Operator Assistance service to any third party carrier?

No.

Does SENTCO provide to any third party directory assistance call completion
services?

No.

Does SENTCO provide any third party carrier with assistance in obtaining
telephone directory listings for that third party's end users?

No. Directory listings are provided only for our end user customers and we assist no

other third party carrier in arranging for their end user directory listing information to be

. published in a telephone directory. In any event, directory listing service is not an issue

in this proceeding because Sprint has not requested this type .of arrangement from

SENTCO.

Are you aware of entities that provide some of the services about which you have
been questioned?

Yes. I am aware that numbering resource administration services and LNP back office

services are provided by consulting fIrms such as, for example, instances in which

consultants prepare the necessary request for numbering resources and the necessary

information to arrange for ports. I also am aware that directory assistance and operator

services, along with associated call completion services are provided by third party-

carriers since SENTCO has entered into a contract with a third party to conduct certain of

these functions on our behalf. I also am aware of the existence of private contracts for
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transport services in those instances where a carrier requires some transport facilities for

its network and, for example, where it is more economical to lease capacity fro~ some

entity that has the facilities in place.

Q: Does SENTCO offer any generally available telecommunications service pursuant to
tariff for use by third party carriers as distinguished from end user customers?

A: Yes, but only through our interstate and intrastate access tariffs that I mentioned earlier.

Q: Does SENTCO provide any other telecommunications service pursuant to tariff for
third party carriers in addition to exchange access?

A: No. We have no tariffs and have not entered into contracts that address the terms and

conditions under which we would provide these telecommunications services to third

party carriers.

Q: Is SENTCO opposed to a carrier entering private contracts with another entity to
supplement that carrier's service and network capabilities?

A: No. Where companies require some type of network service or customer service or

carrier service that the company cannot provide itself or where the company can contract

with another entity for the function or service more economically, then private contracts

for such services and functions are a commercially reasonable alternative. We are living

proof of this fact since it is more economical for SENTCO to enter into such contracts

such as that I noted previously. In the context of this proceeding, private contracts for the

types of services that Sprint is going to provide to TWC are not uncommon and we do

not suggest otherwise. If TWC wants to enter those types of private arrangements, TWC

is free to do so. However, TWC must directly negotiate with us for terms and conditions

under which it will interconnect and exchange traffic with SENTCO.

Q: Have you reviewed Sprint's responses to discovery issued by SENTCO in this
proceeding?
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A:' Yes.

Q: Does Sp~t. admi~ that it,has no tariffs in place with respect to the services it will
provide to TWC?

A: Yes. I have attached that response to my testimony for the convenience of the

Commission.

8 Q:
9

10
11 A:

12

13 Q:
14
15
16 A:
17

f \ 18 Q:,
9~

"

~
22 A:

23

24

25

26

27

28

29 Q:
30
31 A:
32

~

Are you aware of any proceeding before the Commission in which Sprint has sought
Commission approval of the agreement that Sprint has with TWC?

-
No. Based upon a review of orders issued by the Commission subsequent to the date of

the Sprint-TWC Agreement, there is no record of such approval.

You previously indicated that you reviewed the discovery responses provided by
Sprint in this proceeding. Is that correct?

Yes.

Based on those responses, are the end users that originate the traffic that Sprint
would like to exchange with SENTCO under the ICA, Time Warner's end users or
Sprint end users?

Based upon Sprint's discovery responses, and based upon the information provided by

TWC at the public hearing held in connection with Application No. C-3228, which I

attended in person, I think it is clear that the end users that originate the traffic that Sprint

seeks to exchange with SENTCO under the ICA will be TWC's end users. Sprint has

indicated that TWC will be the "customer-facing retail service provider" and Sprint's

description of that relationship is that only TWC will have the end user relationship not

Sprint.

Does this conclude your direct testimony?

Yes.
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RESPONSE TO DOCUMENT REQUEST NO.2:

Subject to and without waiving Sprint's Objections, Sprint responds that after a diligent
search and reasonable inquiry, it has not located any documents responsive to this Request.

DOCUMENT REQUEST NO.3: Please produce copies of any contract or business
agreement with Time Warner Cable and any other entity identified in response to Interrogatory
No.8 above in any way relating to a business arrangement to support the offering of local and
long distance voice services in SENTCO's service area.

RESPONSE TO DOCUMENT REQUEST NO.3:

Subject to and without waving Sprint's Objections, Sprint responds that it is producing a
redacted copy of the agreement with Time Warner Cable in response to this Request, which is
being produced as a Confidential Document pursuant to the terms and conditions of the
Protective Order entered in this proceeding. Sprint has not identified any other agreements in
response to Interrogatory No.8. After a diligent search and reasonable inquiry, Sprint has not
located any other documents responsive to this Request.

DOCUMENT REOUEST NO.4: All documents not previously identified in any response to
any discovery request known to you as containing, referring to, or relating to any facts relative to
the matters at issue in this proceeding.

RESPONSE TO DOCUMENT REOUEST NO.4:

Subject to and without waiving Sprint's Objections, Sprint responds that after a diligent
search and ~onable inquiry, it has not located any documents responsive to this Request.

RESPONSES TO

REQUESTS FOR ADMISSIONS

REOUEST FOR ADMISSION NO.1: Any end user customers located in SENTCO's local
exchange service areas served or to be served through the business arrangement between Time
Warner Cable and Sprint will be Time Warner Cable's end user customers and not Sprint's end
user customers.

RESPONSE TO REQUEST FOR ADMISSION NO.1:

Subject to. and without waving Sprint's Objections, Sprint responds as follows. To the
extent the term "end user customers" means parties who receive billing and customer service
functions directly from Time Warner Cable as the term "customer facing provider" is used in
Sprint's responses to Interrogatory Nos. 1-2, Sprint responds as follows: Admit.

11
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REQUEST FQR ADMISSIQN NO.2: Time Warner Cable provides transport to its switch (or
equivalent facility), which is then connected, to Sprint.

RESPONSE TO REQUEST FOR ADMISSION NO.2:

Subjectto, and without waving Sprint's Objections, Sprint responds as follows. Denied;

REQUEST FOR ADMISSION NO.3: Sprint has not filed any tariff or contract with the
Commission for approval that includes the terms and conditions for its provision of services to a
Competing Service Provider.

RESPONSE TO REQUEST FOR ADMISSION NO.3:

Subject to, and without waiving Sprint's Objections, Sprint responds as follows. Admit.

REQUEST FOR ADMISSION NO.4: Each business arrangement with a Competing Service
Provider is individually negotiated by Sprint.

RESPONSE TO REQUEST FOR ADMISSION NO.4:

Subject to, and without waiving Sprint's Objections, Sprint responds as follows. After a
reasonable inquiry, the information known or readily obtainable to Sprint is insufficient to pennit
Sprint to admit or deny this Request because there is only one agreement with a Competing
Service Provider as that term is defined by SENTCO.

REQUEST FOR ADMISSION NO.5: Each business arrangement with aCompeting Service
:Provider is tailored to the specific relationship being contemplated, including (but not necessarily
.limited to) financial terms, terms commitments, and network capabilities and functions.

RESPONSE TO REQUEST FOR ADMISSION NO.5:

Subject to, and without waiving Sprint's Objections, Sprint responds as follows. After a
reasonable inquiry, the information known or readily obtainable to Sprint is insufficient to permit
Sprint to admit or deny this Request because there is only one agreement with a Competing
Service Provider as that term is defined by SENTCO.

REQUEST FOR ADMISSION NO.6: The Commission has certificated Time Warner as a local
.exchange carrier.

RESPONSE TO REQUEST FOR ADMISSION NO.6:

Pursuant to the Discovery Order, SENTCO has withdrawn this Request for Admission.

12
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REOUEST FOR ADMISSION NO.7: The only Competing Service Providers with which Sprint
. has entered business arrangements :similar to that entered into with Time Warner are certificated

local exchange carriers.

REsPONSE TO REQUEST FOR ADMISSION NO.7:

Subject to, and without waiving Sprint's Objections, Sprint responds as follows. There is
only one business arrangement with a Competing Service Provider as that tenn is defined by
SENTCO, which is Time Warner Cable, and Sprint admits that Time Warner Cable has been
certificated as a local exchange carrier by the Commission.

DATED: July 14,2005.

SPRINT COMMUNICATIONS COMPANY L.P.

~~
Diane C. Browning U

Attorney - Law and External Affairs
6450 Sprint Parkway
Mailstop KSOPHN0212-2A511
Overland Park, KS 66251
(913) 315-9284

. (913) 523-0571

And

REED SMITH 1LP
Darren S, Weingard
Raymond A. Cardozo
Two Embarcadero Center, Suite 2000
San Francisco, CA 94111
(415) 543-8700
(415) 391-8269

13 0585



SOUTHEAST NEBRASKA TELEPHONE COMPANY'S EXlDBIT DESIGNATIONS

BEFORE THE NEBRASKA PUBLIC SERVICE COMMISr---.. INRE:
SPRINT COMMUNICATIONS
COMPANY L.P. PETITION FOR
ARBITRATION UNDER THE
TELECOMMUNICATIONS ACT

)
)
)
)
)

APPLICATIO

Southeast Nebraska Telephone Company ("SENTCO") hereby identifies and designates the

following exhibits in accordance with the Planning Conference Order entered herein by the Hearing

Officer on June 28, 2005:

# Description Offered Accepted
1 Petition for Arbitration, Application No. C-3429, May 23,2005,~

filed by Sprint Communications Company L.P. ("Sprint")
2 Motion to Dismiss or, in the Alternative, Response of Southeast

Nebraska Telephone Company to Petition for Arbitration,
[Application No. C-3429, filed June 17,2005 by Southeast
lNebraska Telephone Company ("SENTCO")

3 Direct Testimony of Elizabeth A. Sickel, Application C-3204, filed
July 25, 2005, with attachment

4 Correspondence from Paul Schudel to Monica Barone dated
January 12,2005

5 Sprint's Amended Application for Statewide CLEC Authority,
Application No. C-3204, filed with the Nebraska Public Service
Commission and dated July 16, 2004

6 Sprint's Responses to Intervenors' Data Requests, Application No.
C-3204, dated September 21,2004.

7 Sprint's Confidential Responses to Intervenors' Data Requests,
IApplication No. C-3204, dated September 21,2004, including
Supplements and including Wholesale Voice Services Agreement
between Time Warner Cable Inc. and Sprint Communications
Company, L.P. dated December 5, 2003

8 Pre-filed Testimony of James R. Burt, Application No. C-3204,
dated October 1,2004

9 Pre-filed Testimony of Dr. Brian K. Staihr, Application No. C-
3204, dated October 1, 2004

10 Transcript of hearing held on November 4, 2004, Application No.
C-3204

11 Post-Hearing Comments of Sprint, Application No. C-3204, dated
January 3, 2005

12 Application and Request ofTime Warner Cable Infonnation
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# Description Offered Accepted
12 IApplication and Request of Time Warner Cable Information

Services (Nebraska), LLC d/b/a Time Warner Cable ("Time
Warner") for Statewide .CLECAuthority, Application No. C-3228,
lfiled with the Nebraska Public Service Commission, dated June 17,
~004, with attachments

13 Irime Warner's Responses and Objections to Data Requests of
Commission Staff and Interveners, Application No. C-3228, dated
September 1, 2004

14 rre-Filed Testimony ofJulie Y. Patterson, Application No. C-3228,
kiated September 1, 2004

15 Pre-Filed Testimony of Steven E. Watkins, Application No. C-
13228, filed September 16, 2004

16 Transcript of Hearing, Application No. C-3228, September 17,
2004

17 Time Warner's Post':'Hearing Brief, Application No. C-3228; dated
bctober 7,2004

18 Sprint Communications Company, L.P. Tariffs filed with the
Nebraska Public Service Commission

19 Time Warner Cable Information Services, LLC d/b/a Time Warner
~able, Nebraska Tariffs filed with the Nebraska Public Service
t:ommission

20 Sprint Communications Company, L.P. Responses to Southeast
Nebraska Telephone Company's First Set of Interrogatories,
Requests to Produce Documents and Requests for Admissions
dated July 14,2005, with attachments

DATED: July 25,2005.
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SOUTHEAST NEBRASKA TELEPHONE COMPANY

By: =R. t~• ..L ~......Q.9~
Paul M. Schudel, No. 13723
James A. Overcash, No. 18627
WOODS & AITKEN LLP
301 South 13th St, Ste 500
Lincoln, NE 68508
(402) 437-8500

and

Thomas J. Moorman, D.C. BarNo. 384790
KRASKIN, MOORMAN & CaSSON, LLC
2120 L Street, N.W., Suite 520
Washington, D.C. 20037
(202) 296-8890
Its Attorneys

CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the foregoing SOUTHEAST NEBRASKA
TELEPHONE COMPANY'S were sent by First-Class U.S. Mail and electronic mail on July 25,
2005, to the following:

Diane C. Browning
6450 Sprint Parkway,
Mailstop KSOPHN0212-2A511
Overland Park, KS 66251

Shana Knutson
Nebraska Public Service Commission
300 The Atrium
1200 N Street
Lincoln, NE 68508

=-p~~.M~.l)og
Paul M. Schudel (
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AllEN L OVERCASH
PAUL M. SCHUDEL
EDWARD H. 'IiuCKER

WM. LEE ME1uuTr
JOSI!PH H. l3AnAMI
KERRy L KEsTER
ROBERT B. EVNEN
JOEL D. l!EUSINGER

TERRY C. DOUGHERTY

JENNIFER J. STRAND
CRAIG C. DnuuM
BRUCE A. SMITH

JEFFERY T. PEETZ
KENT E. ENDACOTT

K1usrA L KEsTER
JAMES A. OVERCASH
NAIHAN J. GUllNSEY
KoRY D. GEORGE
ANDREW B. KOSZEWSKI

TODD W. WEIDEMANN
DAVIP J. McCLURE

·WOODs&AITKENe
L • L' P

January 12, 2005

Email: Pschudel@woodsaitken.com
Direct Dial: (402) 437-8509

SUITE 500

301 SOUTH 13TH STREET

LINCOLN, NEBRASKA 68508-2578

TELEPHONE 402-437-8500

FAX 402-437-8558

OMAHA OFFICE

SUITE 350

10250 REGENCY CIRCLE

OMAHA, NEBRASKA 68114-3754

TELEPHONE 402-898-7400

FAX 402-898-7401

WWW.WOODSAITKEN.COM

VIA EMAIL AND U.S. MAIL

Monica M. Barone, Esq.
Mail Stop KSOPHN0212-2A203
6450 Sprint Parkway
Overiand Park, Kansas 66251

Dear Monica:

Please Respond to Lincoln Office

On behalf of Southeast Nebraska Telephone Company ("SENTCO"), this letter responds to
your January 5, 2005 correspondence written on behalf of Sprint Communications Company L.P.
("Sprint"). You may be correct that a call between ~s may have assisted.efforts to resolve the
confusion created by Sprint's various "stops and starts" that have occurred with respect to the nature
of the interconnection that Sprint seeks from SENTCO. One constructive step that we can
accomplish at this point is to assure that our respective files are complete with regard to prior
communications between our clients on this subject. SENTCO received communications during
2004 from three Sprint representatives, Nicole E. Corsair, John Chuang and Vanessa 1. Ruperto
relating to interconnection matters. Several of such communications were in the form of emails.
Because the attachments to your letter to me represent only a portion of such communications, I
have attached copies of the remaining communications between Sprint and SENTCO that bear upon
this matter of which I am aware. If you are aware of any other relevant communications, please feel
free to share them with me.

From the outset, I want to make sure that you are aware of SENTCO's position regarding
Sprint's communications concerning interconnection. In order to establish a clear understanding as
to the nature of the interconnection sought by Sprint, SENTCO has consistently asked for
information that would assist it in evaluating Sprint's request. The attached documentation
confirms this fact. However, Sprint has consistently either declined to specify the interconnection
arrangement it seeks from SENTCO or has modified the nature of such arrangement. Ms. Sickel's
letter to John Chuang dated September 9, 2004 (a copy ofwhich is attached to your January 5
letter), specifically stated that SENTeO ''would be willing to discuss a voluntary schedule as a basis
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Monica M. Barone, Esq.
January 12, 2005
Page 2

• •

-

for future discussions," assuming responses were provided to SENTCO's questions seeking
additional information. Any inference in your letter that SENTCO is refusing to discuss
interconnection matters with Sprint does not accurately portray the record of communications
between the parties.

In any event, your January 5 letter still does not provide additional clarity to the unanswered
question SENTCO has recently raised. Namely, what aspect of Section 251 (c) does Sprint believe
its request triggers? In fact, a reasonable reading of your January 5 letter creates additional
questions.

For example, there is an inference in early paragraphs of your letter that Sprint's transmittal
of the November 13 letter to the Nebraska Public Service Commission was an error, culminating in
your explicit statement on page 2 (paragraph 2) that Sprint "is not seeking UNEs, resale or
collocation. Sprint is not sure what else it can provide at this point." (emphasis in original). From
these statements, one might conclude that Section 251 (c) is not implicated at all in Sprint's request.
On the other hand, your very next statement is that the "parties must sit down to discuss Sprint's
proposal so that Sprint and SENTCO can jointly detennine if Section 251(c) obligations are even
implicated and thus, whether the Section 251(f)(1) rural exemption is even an issue.,,1 Quite
frankly, it is Sprint, and not SENTCO, that must determine what it seeks, and the implications that
arise therefrom as relates to Section 251 (c) and Section 251 (f)(1).

Similarly, SENTCO does not know how to)nterpret your discussion of the Commission's
policies and procedures established in the Order entered in Application No. C-3228 with respect to
addressing requests for interconnection in which Sprint's purported "enabler" status is implicated.
If Sprint's November 13 letter was transmitted to SENTCO to address Sprint's services to retail end
user customers, then please say so. Ifnot, then the procedures provided in the C-3228 Order appear
to be relevant. To that end, it may simply be more efficient for both Sprint and SENTCO to seek
the Commission's guidance on this aspect ofyour letter, particularly since SENTCO has notified
the Commission previously that such direction was necessary. See attached copy ofmy letter to Mr.
Hand dated December 23,2004.

Rather than continue to belabor these points, however, SENTCO believes it would be
constructive for the parties to participate in a meeting facilitated by one or more representatives of
the Commission and/or its Staff. The purpose of such meeting would be solely to discuss the nature
of the interconnection arrangement that Sprint seeks from SENTCO and to exchange information

You mention later that "I am sure you are aware, a rural carrier is only relieved of its obligations under 251 (c)
of the Act (until the relevant Commission lifts the rural carrier's exemption)." Possibly a drafting error occurred in this
aspect of your letter because I am not sure I fully understand your use of the teon "until" in the context ofyour
sentence. In any event, I can agree that the Act makes clear that a rural telephone company's exemption from the
requirements established in Section 251 (c) continues until the state commission removes the exemption pursuant to the
procedures established in Section 251 (t)(l).
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Monica M. Barone, Esq.
January 12,2005
Page 3
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that would ensure each party understands the scope of the request being made. The Commission's
involvement will not only help us address the impact of the Coinrnission's Order in Application No.
C-3228 on Sprint's November 13 correspondence, but moreover such involvement should also
facilitate achievement of Sprint's stated goal of ending ''the apparent continued confusion" (an
objective that SENTCO fully supports). As such, subject to identifying a mutually acceptable date
for all parties, SENTCO agrees that this meeting should take place by the January 19 date you
mention or as soon thereafter as possible.

In the spirit of ensuring clarity with respect to SENTCO's position, and based on your letter,
SENTCO envisions that our discussion would address Section 251 (b) arrangements that Sprint
seeks from SENTCOas it relates to the services that Sprint will be providing to its retail end users.
SENTCO's Section 251(a) offerings to other carriers are reflected in its exchange access tariffs.
The discussion regarding the Commission's Order entered in Application No. C-3228 would
address whether the Commission or its Staffbelieves that the procedures established in that decision
apply. While SENTCO does not understand that Sprint has adopted a contrary position, SENTCO
also wants to make clear that it does not intend to engage in discussions with respect to
arrangements that are "without regard to the standards set forth in subsection[ ] (b) ... of section
251." 47 U.S.C. §252(a)(1). To the extent that Sprint may seek to discuss any arrangement that is
"without regard" to the established interconnection standards and controlling rules associated with
Sections 251 (b) of the Act, please let me know. Finally, eachparty wOlild reserve its respective.
rights under Section 251(f)(1) of the Act in the ev~nt such rights are asserted at a later date

SENTCO looks forward to your response. SENTCO reaffirms its request that all
correspondence regarding this matter be sent to me. If, in the future, SENTCO determines a
different procedure should be used, I will let you know.

Very truly yours,

PMSldh
Enclosures
cc: Mr. M. Gene Hand, Nebraska Public Service Commission (Via Hand Delivery, w/encls.)

Angela Melton, Esq., Nebraska Public Service Commission (Via Hand Delivery, w/encls.)
Elizabeth Sickel (via Email and US Mail, w/encls.)
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bee: Dwight Wininger (via Email, w/encls.)
Tom Moorman (via Email, w/encls.)

•
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-- Original Message -
From: Corsair. Nicole£[§!!.§]
To: esickel@sentco.net
Sent: Wednesday, March 10,200411 :00 AM
Subject: Traffic Termination Agreement with Sprint

Ms. Sickel,

•

....,

You have been identified as the individual who negotiates agreements for Southeast Nebraska Telephone Company. Please
fmd attached a Traffic Termination Agreement for your review and consideration. I would like to use this document to
negotiate an agreement between Southeast Nebraska and Sprint. Ifyou would like to suggest changes to the agreement,
please do so in Word using the track changes function for negotiation purposes. Please contact me at the number below to
schedule a time for negotiations or if you have any questions.

I would like to hear back from you by next Wednesday, March 17. Thank you for your time.

«Mutual Traffic Exchange Agreement 021304.doc»

Nicole E. Corsair

Sprint - Wholesale & Interconnection Management

Mailstop: KSOPHN0212-2A304

6450 Sprint Parkway

Overland Park, KS 66251

Voice: (913) 315-9664

Fax: (913) 315-0785

Email: Nicole.E.Corsair@mail.sprint.com .
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- Original Message 
From: Corsair. Nicole E (SSS]
To: Elizabeth Sickel - Southeast Nebraska TeleRhone
Sent: Monday, May 24, 2004 8:11 AM
Subject: FW: Agreement with Sprint

Ms. Sickel,

•

As your letter to me dated April 15, 2004, stated, Sprint did not previously have CLEC certification to operate in SENTCQ's
service area. Since that time, Sprint Commtmications Company L.P. has applied for statewide CLEC certification in
Nebraska. Yau may view our pending application at the following Nebraska Public Service Commission Web address:
!lttp:!fwww.psc.state.ne.usfhorneiNP5Cfcol'llnllmicatiQ!1iConmlPen~I.PDF.

Date Filed: 5/l1/04
Application Number: C-3204
Applicant Sprint Communications, LP
StaffAttorney: CP
Type: Expand CLEC

Now that Sprint has filed for expanded CLEC certification, we would like to request the commencement1)(negotiations.
Please reply to this email to confinn receipt and let me know which agreement you would like to negotiate from (or if
SENTCQ would like to propose a template to begin with). As stated previously, we feel that a mutual traffic termination
agreement is sufficient for OUT purposes, but we will be glad to negotiate an interconnection agreement ifthat is your
preference.

Thank you for your time and consideration. I look forward to working with you.

Nicole Corsair

Sprint - Wholesale & Interconnection Management
Mailstop: KSOPHN0212-2A304
6450 Sprint Parkway
Overland Park, KS 66251
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Voice: (913) 315-9664
Fax: (913) 315-0785

Email: Nicolc.E.Corsair@mail.sp!int.com :

---Original Message--
From: Corsair, Nicole E [S85]
sent: Monday, April 12, 2004 11:34 AM
To: 'Elizabeth Sickel - Southeast Nebraska Telephone'
Subject: Agreement with Sprint

Ms. Sickel

•e Page 2 of2

As promised, I have attached a template Interconnection Agreement. As rmentioned, Sprint only plans to exchange voice
traffic with you, and I believe the Traffic Tennination Agreement J sent previously is sufficient for our purposes, so I've
attached it again ifyou would like to consider it. However, ifyou feel that a more sophisticated agreement is warranted, J am
more than happy to negotiate the IA with you. Thimk you for your consideration and I look forward to working with you.

Please reply to this email to confinn receipt and set a tentative timeline for review and negotiation.

Nicole E. Corsair

Sprint - Wholesale & Interconnection Management
Mailstop: KSOPHN0212-2A304
6450 Sprint Parkway

Overland Park, KS 66251

Voice: (913) 315-9664
Fax: (913) 315-0785

Email: Nicole.E.Corsair@mail.sprintcom
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June 15, 2004

Nicole E. Corsair
Wholesale & Interconnection Mgmt.
KSOPHN0212-2A304
6450 Sprint Parkway
Overland Pari<, KS 66251
Voice: 913-315-9664
Nicole.E.Corsair@mail.sprint.com

Ms. Elizabeth Sickel
Southeast Nebraska Telephone Company
110W.17lh St.
Falls City, NE 68355

Dear Ms. Sickel,

Pursuant to my emails to you dated May 24, 2004, April 12, 2004 and March 10. 2004, Sprint
Communications Company L.P. ("Sprinr), hereby formally states its intent to negotiate an
agreement with Southeast Nebraska Telephone Company for the mutual exchange and
termination of telecommunications traffic via an interconnection arrangement between the parties'
networks, pursuant to §251 and §252 of the Telecommunications Act of 1996. The date of this
notice shall serve as the starting point for the one hundred thirty-five (135) day negotiation
window under§252 of the Act.

I will serve as Sprinfs point of contact for the purpose of negotiating an agreement with
Southeast Nebraska Telephone Company, including any related notices or communications. My
direct phone number and e-mail address are Iiste9 on the letterhead above: Please acknowledge
to me,via either e-mail or United States Postal Service mail, that you have received this
correspondence.

Attached, please find an Interconnection Agreement for your review and consideration. Please
contact me at your earliest convenience to begin negotiating this agreement. Thank you for your
time and attention to this matter.

jJ'Y'i::t.(~~
Wholesale & Interconnection Mgmt.
(913) 315-9664
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- Original Message -
From: Cors1;!i[... N!Y9/e E.[SS§]
To: Elizabeth SiQ~~L~_§outheast NebI.1;!§k9..I~I~R!:lQD..?

Sent: Friday, July 23, 2004 12:53 PM
Subject: RE: SENTCO - network diagram & 10-digit dialing

Elizabeth,

Here it is again. It's in Microsoft PowerPoint.

Thanks!
Nicole

•

-----Original Message-----
From: Elizabeth Sickel - Southeast Nebraska Telephone [mailto:esickel@sentco.net]
sent: Friday, July 23, 2004 12:40 PM
To: Corsair, Nicole E [SBS]
Subject: Re: SENTCO - network diagram & 10-digit dialing

Nicole,

Thank you for sending the network diagram. However, I am unable to open the document. Can you tell me what
program it is in?

Thanks,

Elizabeth A. Sickel
Southeast Nebraska Telephone Company
110 West 17th Street
Falls City, NE 68355
402-245-4451
402-245-4770 (fax)

- Original Message -
From:Corsair.,_NtG9.J§.J;.lgJ.L~l

To: Eliz9_Qeth_.9j9.Is~!. ::_§.outh§'i'!~lN~p.r9§ka TeleRb..Q.Il~

Cc: ES!_en~tc.1!1h!Y!LbJSBS] ; q€l.Y.:~J9JI..Q.LJ,ynd§.A.[§.em
Sent: Friday, July 23, 2004 8:47 AM
Subject: SENTCO - network diagram & 10-digit dialing

Elizabeth,

Please find attached a network diagram regarding the path of calls as you requested. Also, you had asked
about lO-digit dialing and Legal has explained that SENTCO customers would not have to dial 10 digits to
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SOOCO - netwOlx diag~-digit dialing , Page 2 of2

reach Sprint customers unless SENTCO chooses to require them to do so.

If you have any questions, please contact Kathryn Feeney at (913) 315-9073 or
Kathw,I"X~~~t..-@mail,~print,f9.!TI.She will be taking over or assigning this account as today is my last day
with the Interconnection group.

Thank you,

Nicole

«Simplified Architecture.ppt»

Nicole Corsair

Sprint - Wholesale & Interconnection Management

Mailstop: KSOPHNOU6-1B460

6450 Sprint Parkway

Overland Park, KS 66251

Voice: (913) 315-9664

Email: Nicole.E.Corsair@mail.sprint.com

0598

9/1112004



•

--- Original Message ---
From: Chuang, John Y [SBS]
To: §§!f_k.?!@§~.!(:Q.,lJ~t

Sent: Wednesday, August 18, 200412:40 PM
Subject: Draft Interconnection Agreement

«ICA_Template_Citizens.doc»

Beth,

•

As discussed, here is a new template agreement that better describes how we would interconnect. This
agreement is the same agreement we signed with Citizens and other rural ILECs in Nebraska and converted to a
template for our purposes. Sprint is looking for interconnection and any related ancillary services.

In reviewing our files, and it appears that Nicole had sent you a letter dated June 15, 2003 in which Sprint formally
requested negotiations. Nicole notes that the date of the request letter as the starting point for the negotiations
clock under Section 252 of the Telecom Act. Although I don't anticipate that we will have any issues with the
timeframe. I want to make sure that we are on the same page with regard to the clock. Please let me know if you
disagree with June 15. 2003 as the start date of negotiations.

I would like to set up a meeting to discuss our next steps as soon as you have time to review the document.
Please provide me an estimate on when SE Nebraska Telephone will have I:ompleted its review.

Please feel free to contact me jf you have any questions. Thank you in advance for your attention to this matter.

John Chuang
(913) 315-9065
6450 Sprint Parkway
MS: KSOPHN0116-1B370
Overland Park, KS 66251
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- Original Message 
From: .B.upertQ~_Vanessa J_I~§§J

To: Elizabeth Sickel- South~§§.tN~braskaTelephone
Sent: Monday, September 27,20043:05 PM
SUbject: RE: Southeast Nebraska Telephone Company

Elizabeth,

I

9/28/2004

The purpose of my email is twofold. First, J wanted to let you know that our Network
department is working on the drawings and we hope to have something to you soon.

Second, in your letter date September 9th you asked us to verify your assumption that our
existing access/toll arrangement would not be altered. Are you referring to the location where
we currently hand off traffic? Any clarification you can provide would help us better address
your assumption.

Thank you,
Vanessa

----Original Message-----
From: Elizabeth Sickel - Southeast Nebraska Telephone [mailto:esickel@sentco,netJ
sent: Thursday, September 16, 2004 9:09 AM
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9/28/2004

To: Chuang, John Y [SBS]
Cc: Ruperto, Vanessa J [SBS]
Subject: Re: Southeast Nebraska Telephone Company

John and Vanessa,

Thank you for the reply. I will await your written communication as indicated.

Beth

-- Original Message 
From: gll..!!~lJ.g, John Y [SBSj
To: EiizabetJ:l§lt;<~.E:!L~_SoutheastN~.QJllj)I<,9...IeleQ.I}Q[l~

Cc: Ruperto,Sanessa J rSBSl
Sent: Tuesday, September 14,200410:50 AM
SUbject: RE: Southeast Nebraska Telephone Company

Beth,

We will be providing a written response to your letter and provide you the diagrams
you have requested.

The purpose of my call was twofold. First, I wanted to get clarification from you on
what SE Telephone's position is on interconnection. Based on our last conversation,
it seemed that you were concerned about the financial responsibility of the
parties for the facilities. If you can communicate what some of SE Telephone's
concerns are, we can gather the necessary documentation and diagrams to address
your concerns.

The second was to introduce Vanessa Ruperta as the person that will
be working with you on this agreementgoing forward. My last day at
Sprint is this Friday. Our apologies for the musical chairs but we've
had some organizational and responsibility changes here. Vanessa is
very capable and responsive and is committed to seeing this
agreement through. Vanessa can be contacted at (913) 315-9768.

Please feel free to contact Vanessa or me if you have any questions
or comments. Thanks.

John Chuang
(913) 315-9065
6450 Sprint Parkway
MS: KSOPHN0116-1B370
Overland Park. KS 66251

-----Original Message-----
From: Elizabeth Sickel - Southeast Nebraska Telephone
[mailto:esickel@sentco.net]
sent: Tuesday, September 14,20049:02 AM
To: Chuang, John Y [SBS]
Subject: Southeast Nebraska Telephone Company

John,

Last week you requested that we schedule a call related to your August 18th
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email. I faxed you a letter on September 9th in which I asked you for
information that we required before we could address your August 18th email.
I think that a written response to my September 9th letter would allow us to
have a more productive conversation. Accordingly, I will look forward to
receiving your written response.

,.

.. , , Page 4 of4

9/28/2004

Beth

Elizabeth A. Sickel
Southeast Nebraska Telephone Company
110 West 17th Street
Falls City, NE 68355
402-245-4451
402-245-4770 (fax)

0602



,,,,....
A.u.£N 1. OVERCASH

~--- - PAUL M. SCHtJDEL

EDwAlID H.liuCKER
WM. Ll!E MERJurr
JOSEPH Ii BADAMI
KEBRy 1. !<EsTER
ROBERI' B. EvNEN
JoEL D. HEUSINGER
1'£luty C. DOUGHEATY
]ENNIPEll J; STRAND
CIw:G C DuuuM
BRUCE A. SMITH

JEFl'ERY T. PEETZ
I<ENT E. ENoAcorr
KIuSTA 1.I<EsTEA

JAMES A. OVERCASH
NATHAN ]. GURNSEY
KoRY D. GEORGE
ANDREW B. KOSZEWSKI
TODD W. WEIDEMANN
DAVID ]. McCLURE

'WOODS&N.TKEN'
L • L' P

December 15,2004

Email: PSchudel@woodsaitken.com
Direct Dial: (402) 437-8509

FH£~PY
301 SOUTH 13TH STREET

LmCOLN. NEBRASKA 68508-2578
TELEPHONE 402-437-8500

FAX 402-437-8558

OMAHAOmCE
SUITE 350

10250 REGENCY CIRCLE
OMAHA, NEBRASKA 68114-3754

TELEPHONE 402-898-7400
FAX 402-898-7401

WWW.WOODSAlTKEN.COM

Please Respond to Lincoln Office

VIA HAND DELIVERY

Mr. M. Gene Hand
Director of TelecommlliJications
Nebraska Public Service Commission
300 The Atrium, 1200 N Street
Lincoln, NE 68508

Re: Application No. C-3228, Time Warner Cable Infonnation Services, LLC, d/b/a Time
Warner Cable, Nebraska, Stamford, Connecticut, for a Certificate of Authority to
provide local and interexchange voice services within the state ofNebraska.

Dear Gene:

As you are aware, this Law Firm is legal counsel for Southeast Nebraska Telephone Company
("SENTCO") in the above-referenced matter. This letter is provided to you on behalfof SENTCO and
to ensure compliance with the directives contained in the November 23, 2004 decision issued by the
Nebraska Public Service Commission ("Commission") in the above-captioned matter (the "Order").
As you are aware, in the Order the Commission required Time Warner Cable Information Services,
LLC, d/b/a Time Warner Cable, Nebraska ("Time Warner") to notify the Commission when it seeks
interconnection from a "rural telephone company" (see Order at 6 and IO (Ordering Clause No.2», a
class of incumbent local exchange carrier defined in Section 153(37) of the Communications Act of
1934, as amended, and ofwhich SENTCO is a member.

Prior to the issuance of the Commission's Order, SENTCO received a letter from Sprint
Business Solutions ("SBS''), dated November 13, 2004, purporting to be a request for interconnection.
See attached (without enclosures). Although no mention is made ofTime Warner, the Commission is
well aware that Sprint Communications Company L.P. ("Sprint") has filed Application No. C-3204
wherein Sprint seeks intrastate authority to act as an "enabler" for Time Warner's planned provision of
local and interexchange teleCommunications services to its end users within Nebraska, including local
exchange areas served by SENTCO. In light ofthe timing of the SBS letter, and out of an abundance
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Mr. M. Gene Hand
December 15,2004
Page 2
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of caution, SENTCO desires to ensure that the receipt ofthe SBS correspondence is not regarded as a
trigger ofthe 30-day response period required ofSENTCO. See Order at 6.

Because the attached letter was received by SENTCO prior to the Order being entered and does
not mention Time Warner, and because to the best of SENTCO's knowledge, Time Warner has made
no filing in response to the Commission's directives contained in the Order, SENTCO respectfully
submits that it is not required to respond to the SBS letter under the Time Warner-specific procedures
adopted in the Order. In the unlikely event that the Commission determines otherwise, SENTCO.
respectfully requests that any subsequent 30-day period begins to run from the date that the
Commission notifies SENTCO of any such detennination.

In the event you wish to confer with regard to the foregoing points, please contact me in order
that a mutually convenient time for such conference may be scheduled.

Very truly yours,

PMS/dh
Enclosure
cc: Travis S. Tyler, Esq.

Shana Knutson, Esq.
Elizabeth Sickel
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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION\

AMENDED APPLICATION

In the Matter of Application of Sprint )
Communications Company L.P. for an )
Amendment to its Certificate of Public )
Convenience and Necessity to Provide Local )
Exchange Telecommunications Service in all )
Exchanges within the State of Nebraska in )
which Sprint is not Currently Certified to )
Provide Local Exchange Service

Application No. 3204

Sprint Communications Company L.P. ("Sprint") applies to the Nebraska Public

Service Commission (Commission) for an Amendment to its Certificate of Public

Convenience and Necessity to provide local exchange telecommunications services in all

exchanges within the State of Nebraska in which Sprint is not currently certified.

Granting Sprint's request is in the public interest in that Nebraska consumers will benefit

from multiple competitive supply, increased choice and market sensitive prices. Sprint

has previously demonstrated, through Applications to this Commission, that it has the

legal authority, and sufficient technical, financial and managerial resources to provide

local exchange services. This Application and its associated exhibits demonstrate that

Sprint continues to possess the necessary legal authority and technical, financial and

managerial resources to provide local exchange services. In support, Sprint provides the

following verified information:

1. Sprint is a limited partnership consisting of one general and three limited

partners, all of which are wholly-owned subsidiaries of Sprint Corporation. Sprint's

headquarters are located at 6200 Sprint Parkway, Overland Park, Kansas 66251. Sprint

Corporation's headquarters are located at 6200 Sprint Parkway, Overland Park, Kansas

66251.
0605 ~~i'"!1

riiii;!flj" ~;'!~



• •
2. This Commission has recognized in various proceedings the legal

authority of Sprint and its predecessors to provide telecommunications services,

including Application Nos. C-670 and C-552. Most recently the Commission, by order

entered March 10, 1997 in Application No. C-1386, granted Sprint authority to provide

local exchange service in the areas served by US Westl
, GTE Midwest Incorporated,

CitizenslFrontier) Aliant Communications, Inc.2 and United Telephone Company of the

West d/b/a Sprint (United). The Commission stated that Sprint must make further

application to the Commission for authority to provide local exchange service outside

these areas.

3. Pursuant to the Commission's direction in Application No. C-1386 and

Neb. Rev. Stat. § 86-128, Sprint requests authority to provide local exchange and

exchange access service in all exchanges within Nebraska in which Sprint is not currently

certified and that its certificate of public convenience and necessity be amended

accordingly.

4. Any inquiries regarding this Application and copies of all pleadings,

correspondence, and orders in this matter should be delivered to:

Monica M. Barone
Mail Stop KSOPHN0212-2A203
6450 Sprint Parkway
Overland Park, Kansas 66251
Voice: (913) 315-9134
Fax: (913) 523-2728
monica.barone@mail.sprint.com

5. Neither Sprint nor any of its management has any interest in any entity

that has had regulatory approval revoked or suspended in Nebraska or in any other state,

nor are they involved in any pending proceeding to such effect.

I The legal entity is now Qwest.
2 The legal entity is now AlIteI.

2
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6. Sprint possesses substantial expertise in the provision of

telecommunications services; in Nebraska. Sprint also has extensive managerial,

technical and operations experience in the provisioning, marketing and operation of

telecommunications facilities and services in Nebraska. In this regard, this Commission

previously determined that Sprint has sufficient financial, technical and managerial

capabilities when it granted Sprint certificates to provide intrastate interLATA services,

certain intraLATA services and local exchange services in the service territories of US

West, GTE, Aliant and United. See Application Nos. C-552, C-670 and C-1386.

8. Sprint has available to it managerial, technical, and operational resources

and expertise for the same purposes from its globally situated parent and affiliate

companies. Sprint is the third largest long distance company. Sprint Corporation,

through its local telecommunications division, currently provides local telephone service

in eighteen (18) states. Accordingly, Sprint and its parent company, Sprint Corporation,

are very experienced in providing dial tone services, access, 911, network maintenance

and monitoring as well as with complying with all applicable state commission rules and

regulations.

9. Sprint has sufficient financial resources to provide the proposed services, as

evidenced by the attached Exhibit A, which is a copy of Sprint's 2003 Annual Report;

This report contains the most recent financial statements for Sprint Corporation, the

parent corporation of Sprint Communications Company L.P. It reflects financial

statements and identifies shareholders having a beneficial interest in 5% or more of

applicant's voting securities.

10. Sprint also provides with this Application Exhibit B which contains copies

of Sprint's Annual Report for 2001 and lO-K for 2002.

3

0607



• •
11. Sprint has an excellent senior management team, backed by thousands of

;' \,
ii
~

experienced employees, who are competent in telephony engineering, operations and

marketing. Attached as Exhibit C are the names and biographies of Sprint's senior

management team. In addition, Sprint has established a group within its external affairs

department to provide assistance in support of Sprint's initiative in Nebraska.

12. Sprint's registered agent in Nebraska is:

Prentice-Hall Corporation System, Inc.
Suite 1900
233 South 13th Street
Lincoln, NE 68508

13. Sprint's customer complaint contact in Nebraska is:

Charles Simino
Regulatory Affairs Manager, Sprint
301 South 13th Street, Suite 401-H
Lincoln, Nebraska 68508-2532
Voice: 402-441-9335
Fax: 402-441-9338
Email: Charles.G.simino@mail.sprint.com

14. Sprint currently transacts business in all 50 states. Sprint provides

interLATA service in each of those states. Sprint is also authorized to provide local

exchange services in 48 states and Puerto Rico.

15. Attached as Exhibit D is a copy of a letter of good standing from the State

of Nebraska that demonstrates that Sprint is authorized to conduct business within the

State of Nebraska. Sprint previously filed a copy of Sprint Corporation's Articles of

Incorporation with the Commission. Should the Commission require an additional copy,

Sprint will provide it expeditiously. 0608

16. Sprint h;1s provided interLATA interexchange service in Nebraska since

1985, and intraLATA interexchange services in Nebraska since 1987. Sprint is also

authorized to provide local exchange services as provided for by order of this

4
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Commission in Application C-1386 entered March 10, 1997. Any formal complaints or

other investigatory or. enforc;ement proceedings involving the business operations of

Sprint, its officers, directors or shareholders are on file with the Commission.

17. Iilitially, Sprint proposes to provide transport, switching and

interconnection for the origination and termination of local and long distance traffic.

These services will be provided upon request of wholesale customers within the state of

Nebraska. No deposits will be required. Prior to providing local switched service, Sprint

will make the appropriate filing with the Commission describing the terms and conditions

under which it will provide such services, including any required advance payment

and/or deposits. Should the Commission require a bond in the event Sprint requires

advance payment and/or deposit, Sprint will comply.

18. Granting this Application is consistent with this Commission's previous

determination to adopt the pro-competitive policies of the Telecommunications Act.

Indeed, Nebraska consumers will benefit from the multiple competitive supply that will

result from the services described in this Application. Further, approval of this

Application will not adversely affect universal service in the service areas for which

certification is granted. Moreover, Sprint acknowledges once again its obligation to aid

in maintaining the goal of universal service local service, to the extent non-

discriminatory, competitively neutral universal service funding mechanisms are

established by the Commission, so that affordable basic local exchange service is

available. In addition, Sprint will provide address based 911 and E911 service, and,

when applicable, directory assistance and operator services. Further, the services Sprint

provides will be compatible with telephone relay service.

0609
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19. As noted above, this Commission has previously granted certificates to

prqvide Sprint services other than local exchange services in Application Nos. C-552 and

C-670. Exhibit E contains copies of the orders issued in those Applications granting

Sprint the authority to provide interLATA and intraLATA services.

20. Sprint is familiar with the laws and regulations of the Commission

governing local exchange telecommunications services in Nebraska and will provide

service in accordance with all laws, rules and regulations to the extent they are not

preempted by the Federal Act.

WHEREFORE, Sprint respectfully requests the Commission to enter an order

granting Sprint authority to provide local exchange service in all exchanges within the

state of Nebraska in which Sprint is not currently certified, and that Sprint's certificate of

public convenience be amended accordingly.

Respectfully submitted this 16th day of July, 2004,

.Respectfully submitted,

Moruca :rvf." Bar
Mail Stop KSOPHN

"'---~

6450 Sprint Parkway
Overland Park, Kansas 66251
Voice: (913) 315-9134
Fax: (913) 523-2728
monica.barone@mail.sprint.com
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CERTIFICATE OF SERVICE

•
..

The undersigned does hereby certify that a copy of the above and foregoing
document was served via U.S. Mail, postage prepaid, on this It day of
~,2004.

~aul j Schudel Timothy F. Clare
James A. Overcash Troy S. Kirk
Woods & Aitken LLP Rembolt, Ludtke & Berger, LLP
301 S. 13th Street, Suite 500 1201 Lincoln Mall, Suite 102
Lincoln, Nebraska 68508-2578 Lincoln, Nebraska 6850
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VERIFICATION

STATE OF KANSAS )
) ss:

COUNTY OF JOHNSON )

•

/
~

" My Commission Expires: March 5, 2005
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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter ofApplication of Sprint )
Communications Company LoP. for an )
Amendment to its Certificate of Public )
Convenience and Necessity to Provide )
Local Exchange Telecommunications )
Service in all Exchanges within the State )
of Nebraska in which Sprint is not
Currently Certified to Provide Local
Exchange Service

Application No. C-3204

SPRINT'S RESPONSES TO INTEVENORS' DATA REQUESTS

COMES NOW Sprint Communications Company L.P. (Hereinafter "Sprint")

hereby submits its responses to the Intervenors' Data Requests.

Request No.1: Please identify each and every person who provided responses in this
discovery request.

Response No.1: Jim Burt and Dr. Brian Staihr

Request No.2: Please describe the emergency procedures Sprint would use in the event
of a power loss at its customer premise, in the network between its customer premise and
the central office, and at the Sprint central office. Ifyour answer includes reliance on any
third party, please identify suchparty, and the emergency procedures utilized by the third
party.

Response No.2:
(Jim Burt)

Sprint does not provide service at the customer premise and there is no central office.
Sprint does employ a switch within its network that is maintained in the following
manner.

Each Sprint switching site is protected by an UPS (uninterruptible power system) capable
of maintaining a switch site until primary power is re-established. The first line of
defense in the event ofpower loss is a bank ofbatteries that provide immediate support to
equipment once power loss is detected. Each Sprint switch site has onsite generators
capable of fully sustaining all power needs at the site. Once the generators are active, the
battery banks are placed in an active standby mode at which point the generators
continuously run until primary power is re-activated and proven to be stable.

0613 '?~?f';;T,f '.'
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Request No.3: Please describe the manner in which Sprint intends to determine how
remittances to the Nebraska Universal Service Fund (NUSF) will be calcillated for'
packaged, bundled or promotional service offerings and describe the allocation method
that Sprint will use to determine intrastate versus interstate telecommunications services.

Response No.3:
(Jim Burt)

Not applicable.

Request No.4: Please state whether Sprint intends to seek Federal Universal Service
Fund support, Nebraska Universal Service Fund support or both in connection with its
provision of competitive local exchange service for which authority is sought pursuant to
Sprint's Amended Application.

Response No.4:
(Dr. Brian Stairh)

At this point in time Sprint has no plans to seek support from either the Federal Universal
Service Fund or the Nebraska Universal Service Fund for the services that will be
provided once it has received CLEC certi:fication.

Request No.5: In paragraph 17 of the Amended Application, Sprint states: "Initially,
Sprint proposes to provide transport, switching and interconnection for the origination
and termination of local and long distance traffic. These services will be provided upon
request of wholesale customers within the state of Nebraska." Are Time Warner Cable
Information Services, LLC (or any affiliate thereof) (collectively "Time Warner'') and/or
USA Companies (or any affiliate thereof) (collectively ''USA Companies") ''wholesale
customers" to whom such services will be provided? If so, please describe with
particularity all network arrangements and facilities to be utilized in connection with the
provision of such services to Time Warner and/or USA Companies, and please produce
copies of any and all documents describing such network arrangements and facilities, or
otherwise evidencing Sprint's relationship with Time Warner and/or USA Companies.

Response No.5:

(Jim Burt)

Sprint is responding to this request as instructed by the Hearing Officer's order entered
September 15,2004.

Yes. Time Warner Cable and USA Companies are wholesale customers of Sprint in the
state of Nebraska. Attached as Confidential Exhibit A to this response is a redacted
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version of the wholesale agreement between Sprint and Time Warner that provides
evidence of the relationship.

**** CONFIDENTIAL RESPONSEITRADE SECRET:
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Request No.6: Further, in paragraph 17 of the Amended Application, Sprint states:
"Prior to providing local switched service, Sprint will make the appropriate filing with
the Commission describing the tenns and conditions under which it will provide such
services, including any· required advance payment and/or deposits." Please explain
whether Sprint has any current plans to provide retail telecommunications services within .
the geographic areas for which Sprint seeks certification pursuant to the Amended
Application. If such plans exist, describe with particularity the exact nature of such
plans, including but not limited to the specific incumbent local exchange carrier exchange
area or areas in which retail telecommunications services are proposed to be offered, and
please produce copies of any and all documents describing such plans.

Response No.6:
(Jim Burt)

Sprint has no current plans to provide retail telecommunications services within the
geographic areas for which Sprint seeks certification pursuant to the Amended
Application. Sprint is seeking certification so that it can provide services on a wholesale
basis to entities seeking to outsource functions necessary to provide voice services.

Request No.7: In paragraph 18 of the Amended Application, Sprint states: "Indeed,
Nebraska consumers will benefit from the multiple competitive supply that will result
from the services described in this Application." Please fully and completely explain the
"benefit" described in the above-quoted sentence, particularly in light of Sprint's
declarations in paragraph 17 of the Amended Application that initially it only intends to
provide ''transport, switching and interconnection."

Response No.7:
(Dr. Brian Staihr)

The "benefit" described in the above-quoted sentence is the increase in consumer and
social welfare (''welfare'' in the economic sense of well-being, as opposed to "charity")
that derives from heterogeneous preferences being satisfied by multiple suppliers offering
differentiated products that compete for the same demand in the same product space.
This increase in social welfare is made possible through Sprint's function as enabler in
the offering of competitive local exchange service through its provision of transport,
switching, and interconnection.

Request No.8: Do you acknowledge that all of the obligations imposed on local
exchange carriers pursuant to 47 U.S~C. §251 apply to Sprint? If you do not so
acknowledge, explain why not and specifically list the obligations that you contend do
not apply to Sprint.

0616
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Response No.8:
(Jim Burt)

• •
Subject to Sprint's objection that this question is vague in that it does not define local
exchange carrier, Sprint responds as follows: Sprint, the Applicant in this proceeding, is
a competitive local exchange carner ("CLEC") and accordingly is obligated to comply
with all of the provisions of 47 U.S;C. §25lthat apply to CLECs. Those sections that
apply only to incumbent local exchange carners do not apply to Sprint the CLEC.

Request No.9: Please identify all facts that Sprint contends support its statement in
paragraph 18 of the Amended Application that: "Granting this Application is consistent
with this Commission's previous detennination to adopt the pro-competitive policies of
the Telecommunications Act."

Response No.9:
(Dr. Brian Staihr)

In its Opinion and Finding dated March 10, 1997 in Application No. C-1386, this
Commission stated the following:

''This Commission finds that it should embrace and adopt the pro-competitive
policies of the Federal Telecommunications Act of 1996. The Commission
further finds there is a strong likelihood that certain benefits will flow from a
competitive environment, such as improved efficiency in the provision of
services; accelerated deployment of technological innovations; improved
customer service; innovative services to meet customer needs; and choice of
providers for consumers." .

Sprint's function as an enabler in the offering of competitive local exchange service
through its provision of transport, switching, and interconnection will help produce the
very benefits described by the Commission above by helping to create, as mentioned
above, additional choices ofproviders for customers.

Request No. 10: Please identify all facts that Sprint contends support its statement in
paragraph 18 of the Amended Application that: ''Further, approval of this Application
will not adversely affect universal service in the service areas for which certification is
granted."

Response No. 10:
(Dr. Brian Staihr)

Universal service is the condition of all customers having access to the public switched
telephone network. Incumbent local telephone companies that have carrier-of-Iast resort
status are obligated to provide this access to all customers within. their serving territory.
Granting Sprint's CLEC application will have no effect on any incumbent company's
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----/ " obligation to provide access to the public switched network. Therefore granting Sprint's

application will have no effect on universal service.

Request No. 11: Please fully explain how "Sprint will provide address based .911 and.
E911 service, and, when applicable, directory assistance and operator services" as stated
in paragraph 18 of the Amended Application in relation to those geographic areas for
which Sprint seeks certification in the Amended Application.

Response No. 11:
(Jim Burt)

Sprint will provide E911 for Time Warner Cable in the following manner:
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Request No. 12: In paragraph 20 of the Amended Application, Sprint states that it ''is
familiar with the laws and regulations of the Commission governing local exchange
telecommunications services in Nebraska and will provide service in accordance with-all
laws, rules and regulations to the extent they are not preempted by the Federal Act."
Identify any and all such laws or regulations that Sprint contends to be "preempted by the
Federal Act."

Response No. 12:
(Jim Burt)

By making this statement, Sprint is not contending that any Nebraska law with respect"to
local exchange service is preempted. Sprint is merely reserving its right to the extent any
Nebraska laws and regulations are preempted to respond accordingly. Sprint intends to
comply with all applicable laws, rules and regulations.
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{ Request No. 13: Please state with specificity whether and how grant of Sprint's

application will preserve and advance universal service; will protect the public safety and
welfare; will ensure the continuous quality of telecommunications services within the
territory for which Sprint seeks certification; and will safeguard the rights of consumers.

Response No. 13:
(Dr. Brian Staihr)

Granting Sprint's application will "preserve" universal service in that it will have no
detrimental effect on universal service (see response to number 10 above). Granting
Sprint's application will "advance" universal service in that it will enhance universal
service by providing customers with choices they may not have had up to this time. In
doing so, customers whose preferences may not have been met under the status quo may
take advantage of alternative providers to satisfy those preferences, thereby receiving an
increase in consumer welfare. Granting Sprint's application will protect the public safety
and welfare by enabling the provision of inter-modal local exchange service which has
the potential to provide a useful level of redundancy should problems occur with an
incumbent's local network. Granting Sprint's application will ensure the continuous
quality of telecommunications services through the mechanisms described in the quote
from the Commission above, which stated that competition in the provision of local
exchange service is likely to produce the following benefits: improved efficiency in the
provision of services; accelerated deployment of technological innovations; improved
customer service; and innovative services to meet customer needs. Lastly, granting
Sprint's application will safeguard the rights of consumers by helping to move toward a
market environment where consumers are not captive to monopoly providers and thereby
at less risk of experiencing potential opportunistic behavior on the part of the monopoly
provider.

Dated: September 21, 2004.

Respectfully submitted,

ff ////~-r-_
Monica M. Baro
Senior Attorney
Mail Stop KSOPHN0212-2A203
6450 Sprint Parkway
Overland Park, Kansas 66251
Voice: (913) 315-9134
Fax: (913) 523-2738
monica.barone@mail.sprint.com
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WHOLESALE AGREEMENT BETWEEN SPRINT AND TIME WARNER
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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

? -\
,i. .,

In the Matter of Application of Sprint )
Communications Company L.P. for an )
Amendment to its Certificate of Public )
Convenience and Necessity to Provide Local )
Exchange Telecommunications Service in all )
Exchanges within the State of Nebraska in )
which Sprint is not Currently Certified to )
Provide Local Exchange Service

TESTIMONY

OF

JAMES R. BURT

ON BEHALF OF

SPRINT

October 1, 2004

Application No. C-3204
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Overland Park, Kansas 66251.

(Sprint).

regulatory and legislative bodies.

from Rockhurst College in 1989.

In addition, I supported Interconnection AgreementCLEC perspective.

responsible for policy and regulatory position development and advocacy from a

From 1997 to February of 2001, I was Director-Local Market Planning. I was

across the various Sprint business units and the advocacy of such policies before

Corporation, including the coordination of regulatory and legislative policies

developing state and federal regulatory policy and legislative policy for Sprint

University of South Dakota in 1980 and a Masters in Business Administration

I received a Bachelor of Science degree in Electronics Engineering from the

Please provide your educational and work background.

I became Director - Regulatory Policy in February of 2001. I am responsible for

testifying in this proceeding on behalf of Sprint Communications Company L.P.

By whom are you employed and in what capacity?

My name is James R. Burt. My business address is 6450 Sprint Parkway, .

Please state your name and address.

I am employed as Director - Regulatory Policy for Sprint Corporation. I am

,-
./ ".

\.

I Q.
2
3 A.

4

5

6 Q.

7 A.

8

9

10

II Q.

12 A.

13

14

15

16

17

18

19

20

21

22

23

24
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negotiations and had responsibility for various other regulatory issues pertaining

to Sprint's CLEC efforts.

From 1996 to 1997, I was Local Market Director responsible for Sprint's

Interconnection Agreement negotiations with BellSouth.

I was Director - Carrier Markets for Sprint's Local Telecom Division from 1994

to 1996. My responsibilities included inter-exchange carrier account management

and management of one of Sprint's Inter-exchange Carrier service centers.

From 1991 to 1994, I was General Manager of United Telephone Long Distance,

a long distance subsidiary of SprintJUnited Telephone Company. I had Profit and

Loss (''P&L''), marketing and operations responsibilities.

From 1989 to 1991, I held the position ofNetwork Sales Manager responsible for

sales of business data and network solutions within Sprint's Local Telecom

Division.

From 1988 to 1989, I functioned as the Product Manager for data and network

services also for Sprint's Local Telecom Division.

Prior to Sprint I worked for Ericsson Inc. for eight years with positions in both

engineering and marketing.
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7
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10

11
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'" 12

13

14

15 Q.

16

17

18 A.

19

20

21

22

A

Have you testified previously before state regulatory commissions?

Yes. I have testified in Georgia, Louisiana, Pennsylvania, Maryland, Illinois and

Iowa and have supported the development of testimony in many other states.

What is the purpose of your testimony?

The purpose of my testimony is to support Sprint's application to amend its

certificate of public convenience and necessity to provide local exchange

telecommunications service in all exchanges within the State of Nebraska in

which Spri.nt is not currently certified. My testimony will address Sprint's

financial, technical and managerial qualifications. Additionally, I will describe

the relationship between Sprint and Time Warner Cable Information Services,

LLC. Sprint witness, Dr. Brian Staihr, will address the public interest aspect of

Sprint's certification application.

Why is Sprint seeking to expand its certificate of public convenience and

necessity to include aU exchanges within the State of Nebraska in which

Sprint is not currently certified?

Sprint is seeking to amend its certificate of public convenience and necessity for

two reasons. First, to provide local interconnection, transport and switching

services in support of Time Warner Cable Information Services, LLC's (TWCIS)

local and long distance voice service market entry. In order to provide these

services, Sprint will be entering into local interconnection agreements with

Nebraska incumbent local exchange carriers (ILECs). Although the Code of
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•
Federal Regulations says otherwise, some ILECs will refuse or are reluctant to

negotiate an interconnection agreement if the requesting carrier is not certified.)

Second, Sprint constantly evaluates local market entry alternatives and state-wide

certification facilitates and shortens market entry intervals. The combination of

dynamic market entry planning and the sometimes protracted certification

proceedings suggests it's in Sprint's best interest to be certified on a state-wide

basis.

Why doesn't Sprint limit its certification amendment consistent with its

commitment to TWCIS?

There are several reasons why it is necessary for Sprint to receive certification

throughout the State of Nebraska. First, as stated above, Sprint is constantly

evaluating local market entry alternatives and state-wide certification is most

appealing and provides efficiencies· to that ongoing effort. Second, since Sprint

submitted its application to amend its certificate of public convenience and

necessity on July 16, 2004 it has entered into an agreement with another cable

company intending to provide service in Nebraska. Sprint is in various stages of

negotiations with several cable companies and timely market entry is important to

all of them, therefore, having state-wide certification is important to meeting this

goal. Third, it is most efficient for all parties and the Nebraska Public Service

Commission to address the issues relevant to Sprint's certification expansion one

147 CFR §51.301(4)
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21 A.
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•
time rather than several times. Finally, Sprint is seeking the same authority

previously granted to over 50 companies in the State ofNebraska.2

Is state-wide certification the only thing Sprint needs to support its cable

company commitments or potential Sprint plans?

No. Certification is only one of the requirements. There are other steps Sprint

must take. Sprint must negotiate and possibly arbitrate interconnection.

agreements with ILECs. Each agreement must be approved by the Nebraska

Commission before Sprint can actually provide service. Sprint must submit a

bona fide request for interconnection with rural ILECs for which the Commission

must determine whether the rural exemption created by the Federal

Telecommunications Act of 1996 should be lifted.

Should the rural exemption issue be considered as a part of this proceeding?

No. This proceeding should focus on Sprint's financial, managerial and technical

qualifications as well as the public interest. This is consistent with previous

Commission orders pertaining to state-wide certification.3

Does Sprint have sufficient financial resources to provide the proposed

services?

Yes. Sprint's most recent Form lO-K documents show combined revenue of over

$26 Billion and operating income of almost $900 Million.4

2 http://www.psc.state.ne.uslhomeINPSC/communicationlCLEC_list.hOO
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•
. Does Sprint have sufficient technical and managerial competency to provide

the proposed services?

Yes. Sprint is a global communications company and a leader in integrating long-

distance, local service, and wireless communications. Sprint is the nation's third-

largest provider of long distance services based on revenues, and operates a

nationwide, all-digital long distance networks using fiber optic and electronic

technology. Sprint currently serves approximately 7.9 million access lines within

its franchise territories in 18 states, and provides local service using its own

facilities, leased facilities or unbundled network elements provided by other

carriers in 36 states and the District of Columbia. Sprint is serving the cable

telephony market through arrangements with cable companies that resell Sprint

long distance service and use Sprint's back office systems and network assets in

support of their local telephone servIce provided over cable facilities. Sprint also

operates a 100% digital personal communications service, or PCS, wireless

network with licenses to provide servIce to the entire United States population,

including Puerto Rico and the U.S. Virgin Islands. The PCS Group, together with

third party affiliates, operates PCS systems in over 300 metropolitan markets,

including the 100 largest U.S. metropolitan areas. The PCS Group, combined

with our wholesale and affiliate partners, served more than 20 million customers

at the end of 2003.5

3 Several examples are available on the Nebraska Public Service Commission web site. The most recent
being Application No. C-3050 of Qwest Corporation granted May 4, 2004.
4 Sprint Form 10-K for fiscal year ended December 3], 2003.
5 Sprint Form 10-K for fiscal year ended December 31,2003.
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Are Sprint's managerial, financial and technical capabilities the same as

when Sprint was granted a certificate of public convenience and necessity on

March 10, 1997 in Application No C-1386?

Yes, Sprint's managerial, fmancial and technical capabilities are essentially

equivalent, if not better, compared to what they were in 1997 when Sprint was

granted a certificate ofpublic convenience and necessity to provide service.

Please describe the relationship between Sprint and TWCIS.

Sprint leverages its vast network.., managerial and technical capabilities in both the

retail and wholesale market segments. Wholesale service has always been a

significant segment to Sprint. This is represented by Sprint's success in both

wireline and wireless services. Sprint is now leveraging its wholesale expertise

and success to the cable segment. Virtually all cable companies want to provide

local and long distance service and Sprint has seen considerable success

;" oartnering\vith the cable companies.
--_. -

The relationship between Sprint and TWCIS is quite simple. TWCIS is the retail

provider of local and long distance. TWCIS will provide end-user billing,

marketing and sales. customer service and customer access. Sprint provide~

wholesale services that',enables)the TWCIS retail service. These services include

PSTN interconnectivity, long distance service, operator and directory assistance

service, 911 connectivity and number administration.
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retail/wholesale model in numerous states today serving thousands of customers.

Does the wholesale/retail relationship used by Sprint and its cable partners

create any problems relative to a business model where the same entity

provides the retail and the wholesale services described above?

No, the wholesale/retail relationship described is effectively the same as a

business model where the same entity provides both the retail and wholesale

services. The retail/wholesale model Sprint and the cable companies are using

isolate all of the retail relationships and functions with the cable company. The

inter-carrier relationships and functions are provided by Sprint. This is important

because, for all practical purposes, the retail and inter-ca...rrier relationships are

isolated from one another. By that I mean the retail relationship between a

service provider and an end user does not have visibility or interaction with the

functions that are performed between carriers. For example, when a cable

company is marketing or selling its service, providing customer service or end

user billing, there is no visibility from the standpoint of the end-user to the inter

carrier functions being performed such as interconnection, number porting, etc.

An example of where two different entities combine their efforts to provide an

end-user service is operator services. Until very recently, United Telephone

Company of the West provided retail operator services to its end-users through a

contractual relationship with another carrier that actually provides the operator

Q.

2

3

of A.

5
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7

8
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17

18

19
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servIces. Furthermore, Sprint and TWCIS are operating under this
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Please summarize your testimony.

•
Sprint has demonstrated that it has the managerial, technical and financial

capabilities consistent with Commission requirements. In fact, they are

essentially the same as when this Commission granted Sprint's current certificate

of public convenience and necessity in 1997. Sprint's application is also

consistent with the public interest standard used by the Commission as

demonstrated by Dr. Brian Staihr. These four criteria have been used repeatedly

in determining whether an entity qualifies for and is granted a state-wide

certificate. Accordingly, SpP.nt requests the Commission to grant its request to

amend its certificate consistent with criteria used previously by the Commission.

Does that conclude your testimony?

Yes.
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STATE OF KANSAS )

)ss:
COUNTY OF JOHNSON)

•
I, James R. Burt, being first duly sworn state that I have prepared the foregoing

written testimony on behalf of Sprint.

Subscribed and sworn to before me this~ day of5eiJH,i/JI/: 2004.,

My Commission Expires:
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PRO C E E DIN G S

Morning Sesslon -- November 4, 2004

COMR. LANDIS: We will go on the record. The

application in Docket C-3204 will come to order. I

am Frank Landis, and I will be the hearing examiner

this morning. Joining me on the bench, to my left,

is the Commission chairman, Commissioner Jerry Vap.

To my right is Commissioner Lowell Johnson. Our

court reporter is Susan Lamborn. At the counsel

table is our staff counsel who is handling this

particular docket, Angela Melton. On May 11, 2004,

Sprint filed an application to expand its CLEC

authority to all exchanges within Nebraska in which

it was not currently certificated. Notice of the

application was published in the Daily Record, Omaha,

Nebraska, on May 18, 2004. A copy of that notice

will become Exhibit 1.

(Commission Exhibit Number 1, having been

duly identified, was received in evidence. See Supp.

Vol ume) 0633

Petitions for formal intervention were filed

on June 9, 2004, on behalf of Benkelman Telephone

Company, Arapahoe Telephone Company, Cozad Telephone

Company, Curtis, Diller, Glenwood Telephone and

Membership Corporation, Keystone-Arthur Telephone



1 Company, Plainview, Wauneta, Hartman, and Mainstay

2 Telephone Companies and Mainstay Communications. A

3 petition for formal intervention was also filed on

4 behalf of Southeast Nebraska Telephone Company on

5 June 15, 2004. In response to a Motion to Dismiss

6 filed on June 29, 2004, Sprint filed an amended

7 application on July 19, 2004. A copy of the amended

8 application will be made Commission Exhibit Number 2.

9 (Commission Exhibit Number 2 was marked for

10 identification)

11 MR. SCHUDEL: May I interrupt just a moment?

2

12 There isn't any implication by that marking of

13 Exhibit 2 that is being received in evidence, is

14 there, because I have argument to make on that if

15 that is your intent. Marking is fine obviously.

16 COMR. LANDIS: It is being -- I guess this is

17 going to be offered by the Commission as Exhibit 2

18 but you can certainly question whether or not it will

19 be admitted. I am just noting now. We will just

20 mark it as Exhibit 2, and you can raise it, and you

21 will be making the offer. Okay? This matter was set

22 for hearing. We entered a prehearing conference

23 order on August 23, 2004. Copies of the order were

24 mailed to all parties on August 23, 2004. We will

25 make a copy of that order Exhibit 3 here. Any
0634



objection to admitting a copy of the prehearing

conference order at this point? Okay. That will be

admitted into evidence here.

MR. SCHUDEL: Which exhibit was that?

COMR. LANDIS: That was Exhibit 3 and that

was the copy of the prehearing conference order.

(Commission Exhibit Number 3, having been

duly identified, was received in evidence. See Supp.

Volume)

At this time, then, we are going to take

appearances; first, on behalf of the applicant, and

then on behalf of the interveners and finally on

behalf of the staff. So, on behalf of the applicant.

MR. KISTLER: Commissioner, let the record

show the appearance of Bradford Kistler appearing on

behalf of the applicant, Sprint Communications

Company LLC. I am an attorney admitted to practice

before the Supreme Court of the state of Nebraska and

again representing the applicant, Sprint. Also, at

this time, I would like to introduce to the

Commission Monica Barone. Ms. Barone is an attorney

admitted to practice before the Supreme Courts of the

states of Florida and North Carolina in good

standing. I move her appearance for. purposes of this

('
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25 brief proceeding at this time. 0635
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COMR. LANDIS: Okay. That will be granted.

MS. BARONE: Good morning.

(Applicant Exhibits Number 4 and 5 were

marked for identification)

COMR. LANDIS: Good morning. Mr. Schudel?

MR. SCHUDEL: Mr. Commissioner, appearing on

behalf of Southeast Nebraska Telephone Company, my

name is Paul Schudel. With me is Jim Overcash. We

are members of the Woods and Aitken Law Firm. Our

address is Suite 500, 301 S. 13th Street, Lincoln,

Nebraska 68508.

COMR. LANDIS: Thank you, Mr. Schudel.

MR. FAHLESON: Mark Fahleson. With me today

is also Troy Kirk with the law firm of Rembolt

Luedtke, 1201 Lincoln Mall, Suite 102, Lincoln,

Nebraska 68508. Entering an appearance on behalf of

formal interveners, Arapahoe, Benkelman, Cozad,

Curtis, Diller, Glenwood, Hartman, Hopper, Keystone-

Arthur, Mainstay, Plainview and Wauneta Telephone

Companies.

COMR. LANDIS: Thank you, Mr. Fahleson.

MS. MELTON: Angela Melton on behalf of the

Commission staff. 0636

COMR. LANDIS: Ms. Melton, thank you. All

right. Well, let us take -- Mr. Schudel, you want to
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be heard on Exhibit 2. Let us take that up first.

MR. SCHUDEL: All right. First of all, am I

to understand that the staff is offering that

exhibit?

COMR. LANDIS: Well, according to my -- this

is a Commission exhibit, and I assume from that, that

we are making the offer.

MS. MELTON: Yes, sir.

COMR. LANDIS: It is just like when we enter

the notices, a Daily Record notice. We do that as

part of our routine. We don't expect the parties to

do that.

MR. SCHUDEL: And, they aren't substantive

evidence, but, first of_ all, I would object to the

offer by the Commission staff or the Commission of

the application. Secondly, Ms. Barone has invoked

and the Commission in its order that was entered on

November 1 has approved the application of the rules

of evidence to this matter. That, in all due

respect, is going to change the tenure of this

application considerably. Several basis on which the

receipt of the application is objectionable. First

of all, the application has been purportedly verified

by an individual who is a member, according to the

verification, who is a general attorney representing

5
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Sprint Communications named Kenneth Schiffman. Mr.

Schiffman has not been identified as a witness for

the proceeding this morning nor do I understand that

he has been designated as a witness. Therefore, any

contents of the application are clearly hearsay and

lack proper and sufficient foundation. I have no

opportunity to cross-examine Mr. Schiffman. In

addition to that, Exhibit A to the application

purposes to be the notice of the 2004 annual meeting

proxy statement and 2003 Form 10K of the parent

corporation to Sprint Corporation. Nothing in the

prefiled testimony of the two exhibits that was filed

on October 1 made any reference to this. They don't

sponsor this exhibit. Clearly, that also is hearsay.

It is without proper and sufficient foundation.

Exhibit B purports to be the Form 10K of Sprint

Corporation, not the applicant in this matter.

Similarly, there is no foundation laid for the

information including the financial information

contained in that exhibit. It constitutes hearsay

and is without proper and sufficient foundation.

Exhibit C purports to be a list of officers and their

resumes of Sprint Corporation. Similarly, there is

no proper and sufficient foundation. That

information is hearsay. Exhibit E purports to be

6
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COMR. LANDIS: He will in a moment. Just

the exhibits that I have identified. One final

basis, on behalf of Southeast Nebraska, we would

Pollock dated October 1, 2004, and her e-mail to the

well, it named

copies so that I may review those, please? 0639

MS. BARONE: Commissioner Landis, do we have

those communications, there was no identification --

to be marked as Exhibit 6. As we will be seeing from

prefiled testimony and exhibits on or before October

serve all parties and file with the Commission all

were directed, and Sprint is particularly directed to

1. I have copies of Ms. Barone's letter to Mr.

parties also dated October 1, 2004, which I would ask

been received in evidenGe as Exhibit 3, the parties

object to the receipt of the application and all of

matter, in the prehearing conference order that has

They are also irrelevant to this matter. On that

matter. They lack proper and sufficient foundation.

16 and almost 20 years old have no bearing upon this

entered in 1985. Applications that are respectively

The application C-497 does not even

Company pertaining to interexchange authorization.

in 1986 for an entity called US Sprint Communications

GTE Sprint Communications Corporation. That was

copies of two applications entered by this Commission1
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going to get them marked. You say that would be

Exhibit 6? Okay.

(Intervener Exhibit Number 6 was marked for

identification)

MR. SCHUDEL: Exhibit 6 simply is offered to

demonstrate that Ms. Barone prefiled only two items

in this case that have been, I am told, marked as

Exhibits 4 and 5 respectively. The Burt prefiled

'testimony and the Staihr testimony. As such, she

failed to comply with the terms of the prehearing

conference order with regard to identifying and

filing exhibits which was mandated which obviously,

Commissioner Landis, you will recall as well as

counsel for the Commission, and, Ms. Barone, was the

intent of the order you entered on August 23, 2004,

marked as Exhibit 3 in this matter.

MR. FAHLESON: On behalf of our formal

interveners, we have joined in the objection and I

would cite to the Commission Chalupa vs. Hartford

Fire Insurance Company, 217 Neb. 662. Again, in

order for these records -- many of these records to

overcome a hearsay objection, there are a number of

hoops that have to be jumped through among which

includes having the testimony of the custodian to

testify and certify that the documents are authentic.

8
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That person I do not believe, based upon reading the

prefiled testimony, that person is not present here

today. We would object on hearsay, foundation, as

well as authenticity.

COMR. LANDIS: Do you want to be heard on

this, Angela?

MS. MELTON: No. I think it is more

appropriate for Ms. Barone.

COMR. LANDIS: All right. Do you want to be

heard, Ms. Barone?

MS. BARONE: Yes, Commissioner Landis. I

planned on putting our witness, Mr. Burt, who is

going to be able to authenticate these documents. We

will go through that foundation process when we put

him on.

COMR. LANDIS: With respect to the

application?

MS. BARONE: Yes. With regard to the

application, in terms of the prehearing order, all

parties were served with the application which is

what triggered this proceeding in the first place.

As you can tell, this is very thick, and I think it

would be harmless to -- harmless error to allow this

to be identified as an exhibit at this point. It was

not our intention to disregard the prehearing

9
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10

just go ahead and give -- go on with the hearing. We

will treat that -- if not before the conclusion of

the hearing in the order that we will eventually

enter, but it is noted. I am going to reserve. Let

us move ahead, then. So, you may call your first

witness.

officer's order in any regard. We have endeavored to

follow that order every step of the way.

MR. SCHUDEL: It is, in fact, prejudicial

error and it is clearly not in compliance with that

prehearing order which you have rigorously enforced

and other matters in which you made clear at the

prehearing conference that any exhibits and any

testimony to be offered in this matter had to be

premarked and prefiled and therefore she simply

didn't comply with that.

MS. BARONE: Commissioner Landis, if you will

recall, I had to point out counsel's error as well

when they identified all the exhibits that were the

subject of Sprint's Motion in Limine .. They never

served Sprint with any of those exhibits. So, they,

too, did not follow every single point of the

prehearing officer's order.

COMR. LANDIS: Well, I am going to reserve on
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admitting the amended application. I think we will
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2

3

4

5

MS. BARONE: Thank you, Commissioner Landis.

I will call Jim Burt.

(Ms. Burt was sworn in by Commissioner

Landis)

COMR. LANDIS: Very well, sir. If you will

11

,,

6 be seated, state your name, and spell it for the

7 court reporter.

8 MR. BURT: My name is James R. Burt,

9 J-a-m-e-s B-u-r-t.

10

OM3



DIRECT EXAMINATION

JAMES BURT

Testifies as follows on:

12

0644prepared a memorandum without

MS. BARONE: Commissioner Landis, may I

By Ms. Barone:

Q Mr. Burt, again, would you state your full

name for the record?

A James R. Burt.

Q By whom are you employed and in what

capacity?

A I am employed by Sprint Corporation as

Director of Regulatory Policy.

Q Mr. Burt, I believe your testimony has been

pre-marked as Exhibit Number 4. Do yo~ have any

corrections to your testimony?

A No, I don't.

Q If I were to ask you the questions contained

in the prefiled testimony today, would your answers

be the same?

A Yes, they would.

MS. BARONE: Commissioner Landis, I would ask

that Exhibit Number 4 be offered into evidence and

accepted at this time.

MR. SCHUDEL: I have several objections. I

"
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impose an objection at this time?

COMR. LANDIS: I am sorry. I didn't --

MS. BARONE: May I interpose an objection at

this time? It looks like we are going to have a long

hearing and I would like to go ahead and interpose an

objection right now.

COMR. LANDIS: Well, I think we have got -- I

think we have an objection pending. Let us hear

that, and then we will move to you.

MS. BARONE: Okay.

MR. SCHUDEL: I have endeavored to assist the

Commission in its evaluation of the testimony that is

being offered by making a list of those portions of

the testimony to which Southeast Nebraska objects.

The legal basis for the objection, again, I emphasize

that Ms. Barone chose to invoke the strict rules of

evidence. Southeast would have been perfectly

willing to go forward without that, but having

invoked them, it is not only my duty but it is

required to go ahead and subject this proffered

testimony to those rules. If I may first direct your

attention to Page 3, starting at Line 23 and

continuing on Page 4

MS. BARONE: May I interpose my objection
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COMR. LANDIS: No, I want to hear him, and

then you will be afforded an opportunity.

MR. SCHUDEL: Page 4, Line 2, Mr. Burt

purports to make citation to the federal regulations.

At that point, I will not read this because obviously

I do not wish to have it as part of the record. That

is the nature of my objection to these statements set

forth on those lines, lack proper and sufficient

foundation. They are speculative and they are

irrelevant to the matters at issue before this

Commission. I am certainly prepared to give you the

rules of evidence citations if you wish to support

each of those. Now, would you wish to have me pause

and you want to hear Ms~ Barone's comments and others

comments?

COMR. LANDIS: I suspect the remainder of

these are similar to what you just argued here. Each

have different basis for your objections. Let us go

ahead --

MR. FAHLESON: If I can be brief, we would

join in the objection and add to it Pages 5 and 6,

references to Footnotes 2, 3, 4, 5 to th~ extent.

There are references to hearsay information for which

there is not proper foundation or authenticity. OM6

MR. SCHUDEL: And, again, by pausing, I am



COMR. LANDIS: Let us hear from Ms. Barone at
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not suggesting that I have made my comments with

regard to the objections that followed the first, but

if you wish to take these seriatim, that is certainly

fine with me.

this point.

MS. BARONE: Yes, Commissioner Landis. I

would just like to interpose one objection at this

time. When I looked at the petition for formal

intervention of Southeast Nebraska Telephone Company,

the intervention -- first of all, I note that they

did not protest or file a protest to Sprint's

application which is, under your rules, a waiver of

opposition to the application. Howevei,as an

intervener under your rules, they have an opportunity

to cross-examine on those interests or on the

specific interests identified in the petition to

intervene. In the petition to intervene, Southeast

Nebraska Telephone states that it has an interest in

assuring that the application is complying with all

applicable laws, rules, and regulations. As you

recall, I believe that is in reference to the

original petition that was filed, and, of course,

Sprint did amend its application. That objection was

rendered moot. So, in terms of cross-examination or

15
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1 the ability of SENTCO to participate in this

2 proceeding, I believe that it should be limited only

3 to those issues that deal with the applicability

4 that the application is compliant with the

5 Commission's rules. In that way, we perhaps will

6 narrow the scope of this proceeding to only those

7 interests that have been specifically identified.

8 Thank you.

16

9 COMR. LANDIS: Do you want to be heard on Mr.

10 Schudel's objection to specific parts of the

11 MS. BARONE: I will have to look at each of

\
12

13

these.

COMR. LANDIS: As will I. I am not able to

14 rule on this at this time without being given some

15 time to read the testimony. We are going to proceed.

16 Mr. Schudel is very specific in the areas of

17 testimony you have objection to, and the basis.

18 MR. SCHUDEL: I am, and let me just say as a

19 matter of practicality, if the hearing officer does

20 not rule on these, it will be virtually impossible to

21 conduct this cross-examination. For example, if you

22 were to sustain my objection, obviously I am not OM8

23 going to be interrogating this witness on any of the

24 portions that are not received. So, you put me in a

25 position of having no basis of knowing how to proceed
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here. Again, it would have been our desire to go

forward in your normal, administrative fashion as you

have done always before, literally always before for

a CLEC application. Unfortunately, this puts you in

the position of needing to rule on these. Therefore,

we can be guided as to how we proceed with our

interrogation. That is why I endeavored to put this

list together so you wouldn't have to react to verbal

presentation so that you could go through this. I

don't know how to do it other than to take the time

to argue out each of these to ask you for a ruling.

Obviously, I can't force that, but I don't know how

else to run this hearing without that happening.

MS. BARONE: CDmmissioner Landis, a couple of

these items, in particular the footnote to the

Commission's web site and the orders contained

therein. That is merely a reference to the

Commission's orders of which the Commission can take

administrative notice. With regard to -- yes,

counsel has made specific objections but as I

understand it, under the rules of evidence in

Nebraska, you can make these statements, but then you

must given specific reasons why they lack foundation

and why they are hearsay. Then, I would need an

opportunity to respond to each one of those.
0649



here --

respond?

COMR. LANDIS: To what I have just announced

COMR. LANDIS: I will tell you how we are

going to handle this. We have got the objections

0650
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I am going to reserve on these. We are goinghere.

to take the testimony as if I denied your objections.

So, the ground rules are as if I denied it. Given

some time, our staff attorney and myself and my other

Commissioners will sit down and look at the evidence,

look at the objections. To the extent that we think

testimony should be excluded, Mr. Burt's testimony or

your other witness, we will go back and strike that,

take it out of the record. Then, what is left in the

record, we will then use on which we will base our

decision. But, for purposes of conducting the

hearing today and getting through our business, I

will reserve on this and you will ask questions, Mr.

Schudel, as if I have denied this. So, you make a

complete record, get everything in that you want to

get in -- I expect full cross-examination. At the

end of the day, then, we will look at the objection,

we will look at the testimony, and we will go through

and strike, but -- shouldn't be there.

MS. BARONE: Will I have an opportunity to
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MS. BARONE: To the striking or what the

Commission will propose to strike from the record or

do I need to do that now? Do I need to take a few

minutes and go and take a look at this to get my

objections on the record?

MR. SCHUDEL: I don't follow this taking a

few minutes. We walk in here and we start to present

our cases. If we were at District Court, there

wouldn't be taking a recess, give me a few minutes to

figure this thing out, and we will be back. This is

what she asked for. Now, this is what she needs to

live with.

COMR. LANDIS: Okay. We are going to proceed

on the basis that I have just announced. We are

going to go ahead. We are going to take this man's

testimony. You cross-examine as if I have denied the

motion, develop whatever information you feel you

need, and we are going to move ahead with our

business today.

MR. FAHLESON: I would just like to note a

continuing objection for the record for proceeding

that route. Again, I don't believe you can un-ring a

bell, so, once the information is in the record, I

believe that there is prejudice to the trier of fact,

and do not waive any rights with respect to the 0651



1

2

objections by proceeding.

COMR. LANDIS: That is fine. I think that

20

3 needs to be in the record, and it is.

4 MR. SCHUDEL: I guess I just need to -- at

5 this point, since I had only verbalized one of these

6 objections. For the record, I would make the

7 objections to Mr. Burt's prefiled testimony as appear

8 on -- I don't know if you want this to be now an

9 exhibit or do you want me to verbalize what those

10 objections are for the record.

/

11

12 exhibit.

COMR. LANDIS: I think we will take it as an

I want it in our hands at the end of the

13 day.

14 MR. KISTLER: The concern here 1s that

15 because these objections are made, at some point, Ms.

16 Barone needs the opportunity to respond specifically

17 to each objection so that ypu have her arguments in

18 mind as well as Mr. Schudel's arguments in mind when

19 you consider his objections. I don't know as she has

20 had that opportunity yet.

21 MS. MELTON: Commissioner Landis, may I make

22 a suggestion?

23 COMR. LANDIS: Sure.
0652

,/

24 MS. MELTON: That we go through this

25 testimony verbally and Mr. Schudel can make his
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objections at the time that we reach those sections

so that Ms. Barone would have an opportunity to

respond as you would in a normal proceeding?

COMR. LANDIS: As the attorney handling the

case, that sounds fine. We will go -- you just take

him through the testimony, raise the objections, and

then we will either rule at that time and both

parties can be heard on it or we will reserve and

strike. I think that probably makes more sense than

taking everything and then sorting it out by

ourselves. It will take a little more time, but that

is fine. That is what we are here for today.

MS. BARONE: Thank you.

COMR. LANDIS:. Now, does anybody want to be

heard on Ms. Melton's suggestion which I think makes

good sense? Just go ahead and ask the questions,

pose your objections. You be heard on them, and if I

am not inclined to rule at that time, we will take it

in, and if I decide at some point it should be

stricken, we will strike it.

MR. SCHUDEL: To be clear, am I correct in

understanding that pursuant to the prehearing

0653

conference order, that this witness' direct testimony

is confined to ~hat has been marked as Exhibit 4 and

we are not allowing an extension of that beyond this



. that.

22

understand the objection. Mr. Burt's testimony was

question. Are we starting down the road of, well,

0654that to be offered into evidence.

MR. SCHUDEL: We have a standing objection to

to ask him to -- I am going to lay the foundation for

filed in support of the application which I am about

understanding with -- proceeding with Ms. Melton's

MS. BARONE: May I finish? I am not sure I

MR. SCHUDEL: The point is what I said

MS. BARONE: I have not finished my direct on

testimony as well as Dr. Staihr's testimony.

question I thought of, so, I am going to ask that. I

procedure which I don't object to, but that ought to

here is what is prefiled, but now I have got another

object to that, and I am simply trying to get a clear

earlier. Your prehearing conference order required

you can supplement it. So, that is the nature of my

prefiled direct testimony. It doesn't say profile

part of it and when it comes time for the hearing,

be confined to the four corners of this prefiled

the application next, so, it is not confined to just

I finish my direct. We are going to be discussing

that, so, I would suggest that if could wait to after

per Ms. Melton's suggested procedure?
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the application. That has been reserved on ruling.

There is no reason for that to be pursued at this

point. You reserved on that.

COMR. LANDIS: The reason we had the

prehearing conference and the reason I entered the

order that I did was so that everybody at the table

today would know what is at the table. I think since

inasmuch as this was what was prefiled, this is what

we are going to hear today, I don't think we need to

expand on what we have here because that is the

purpose of limiting and prefiling. It is not to have

something come up at the hearing unless it would be

rebuttal that we haven't already seen. So, with

that, we will limit to Mr. Burt's prefiled testimony.

In other words, what I am asking you to do is take

him through the testimony. When you reach a point

that there an objection, you pose your objection, you

answer the objection and it will be limited to this.

With respect to the application, we have reserved on

that, and we will decide whether or not that should

23

be admitted into evidence or not. 0655

MS. BARONE: At this point, I would like to

lay the foundation for that, for offering it as

Sprint's exhibit. His testimony is in support of the

application. I would like to do that at this time.



24

MR. SCHUDEL: That has been objected to and

you just ruled on it. She may like to do that but

you made a ruling.

MS. BARONE: But, counsel forgets that he

also did not pie-file all of the exhibits he said in

his response, and respond to Motion Limine or the

Motion in Limine was response to exhibits that he

identified and did not provide. Here, this is the

application, is what triggered this hearing. This is

what this hearing is about. Mr. Burt is now the

witness who has filed testimony in support of that

application and I am now going to lay the foundation

so that it can be our exhibit. It being our exhibit

is not prejudicial error. This has been available.

This is what this hearing is all about is this

application.

MR. SCHUDEL: If we were under administrative

law, that would be a correct analysis. That was

precisely my argument in response to the Motion in

Limine. That argument was overruled. You have

excluded my exhibits that I sought to offer on the

application of the strict rules. What is sauce for

the goose is sauce for the gander. She cannot

proceed under the rules of evidence. 0656

COMR. LANDIS: We are going to proceed and we
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are going to proceed according to the prefiled

testimony. So, you just take him through this, then,

you pose your objections.

MS. BARONE: I would like to make an offer of

proof right now to get this on the record in case we

have to appeal.

By Ms. Barone:

Q Mr. Burt, you have before you Sprint's

application which has been previously marked as

Exhibit Number 2. Is this a true and correct copy of

the application that Sprint submitted in this matter?

A Yes, it is.

Q Have you reviewed the application?

A Yes.

Q Are the statements contained in the

application true and correct to the best of your

knowledge and belief?

A Yes, they are.

Q Has Sprint satisfactorily complied with all

the requirements for its application? Is that line

in Section 002.49 of Chapter 5 of the Nebraska Rules

and Regulations?
0657

A Well--

MR. SCHUDEL: Again, I am not going to object
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to any of this because it is an offer of proof. I

will state my objections at the close.

COMR. LANDIS: Okay.

MR. BURT: Yes.

MS. BARONE: Sprint offers at this point

Exhibit 2 into evidence.

MR. SCHUDEL: In the interest of not

prolonging these procedural issues, I would simply

restate for the record all of my objections to the

application and to this offer of proof that I earlier

stated as my.objections to the application, Mr.

Hearing Officer.

COMR. LANDIS: Okay. We are going to move

ahead here. Your objection is noted. You have got

your offer of proof in the record. Now, let us go

ahead and take us through the testimony.

By Ms. Barone:

Q Mr. Burt, do you have a summary of your

testimony?

A Yes, I do.

MS. BARONE: Would you offer that at this

time -- 0658

MR. SCHUDEL: Objection. This is not a

summary. This is to go through page by page his

26
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prefiled.

COMR. LANDIS: I think we are going to need

to do that in order for the objections to be made and

for you to be heard on the objections. It is as much

for your benefit, Ms. Barone, as anyone else's so

that you can be heard on the objections, and get that

in the record.

By Ms. Barone:

Q Please state your name and address. We are

going to go through your testimony, page by page.

A James R. Burt. My address is 6450 Sprint

Parkway, Overland Park, Kansas 66251.

Q By whom are you employed and in what

capacity?

A I am employed as Director, Regulatory Policy

for Sprint Corporation. I am testifying in this

proceeding on behalf of Sprint Communications Company

LP, Sprint.

Q Please provide your educational and work

background.

A I received a Bachelor of Science Degree in

electronic engineering from the University of South

Dakota in 1980 and a Master's in Business 0659

Administration from Rockhurst College in 1989. I
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became Director of Regulatory Policy in February of

2001. I am responsible for developing state and

federal regulatory policy and legislative policy for

Sprint Corporation, including the coordination of

regulatory and legislative policies across the

various Sprint business units, and the advocacy of

such policies before regulatory and legislative

bodies. From 1997 to February of 2001, I was the

Director of Local Market Planning. I was responsible

for policy and regulatory position development,

advocacy from a CLEC perspective. In addition, I

supported interconnection agreement negotiations and

had the responsibility for various other regulatory

issues pertaining to Sprint's CLEC efforts. From

1996 to 1997, I was Local Market Director responsible

for Sprint's interconnection agreement negotiations

with BellSouth. I was Director, Carrier Markets, for

Sprint's Local Telecom Division from 1994 to 1996.

My responsibilities include interexchange carrier

account management and management of one of Sprint's

interexchange carrier service centers. From 1991 to

1994, I was General Manager of United Telephone Long

Distance, a long distance subsidiary of Sprint

/United Telephone Company. I had profit and loss

marketing and operations responsibility. From 1989

28

0660



1 to 1991, I held the position of Network Sales Manager

2 responsible for sales of business data and network

3 solutions within Sprint's Local Telecom Division.

4 From 1988 to 1989, I functioned as the Product

5 Manager for data and network services also for

6 Sprint's Local Telecom Division. Prior to Sprint, I

7 worked for Ericsson, Inc., for eight years with

8 positions in both engineering and marketing.

29

9 Q Have you testified previously before state

10 regulatory commissions?

11 A Yes. I have testified in Georgia,

12 Louisiana, Pennsylvania, Maryland, Illinois, and

13 Iowa, and have supported the development of testimony

14 in many other states.

15

16

Q

A

What is the purpose of your testimony?

The purpose of my testimony is to support

17 Sprint's application to amend its certificate of

18 public convenience and necessity to provide local

19 exchange telecommunications services in all exchanges

20 within the state of Nebraska in which Sprint is not

21 currently certified. My testimony will address

22 Sprint's financial, technical, and managerial 0661

23 qualifications. Additionally, I will describe the

24 relationship between Sprint and Time Warner Cable

25 Information Services, LLC. Sprint witness, Dr. Brian
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Staihr, will address the public interest aspects of

Sprint's certification application.

Q Why is Sprint seeking to expand its

certificate of public convenience and necessity to

include all exchanges within the state of Nebraska in

which Sprint is not currently certified?

A Sprint is seeking to amend its certificate

of public convenience and necessity for two reasons.

First, to provide local interconnection transport and

switching services in support of Time Warner Cable

Information Services LLC's local and long distance

voice service market entry. In order to provide

these services, Sprint will be entering into local

interconnection agreements with Nebraska incumbent

local exchange carriers.

MR. SCHUDEL: I would interpose my first

objeciion. My objection, to restate it, is that this

testimony in the next sentence continuing from Page

3, Line 23, through Page 4, Line 2, lacks proper and

sufficient foundation under Rule 602 which provides

that a witness may not testify to a matter unless

evidence is introduced sufficient to support the

finding that he had personal knowledge of the matter.

It is speculative in that it purports to explain that

some ILECs will refuse, meaning a future event which
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hasn't occurred and which he can't know will occur.

It is speculative and it is irrelevant to the point

that he just stated before governed the Commission's

consideration of this application.

MR. FAHLESON: We join in the objection and

add a hearsay objection as well referenced to -

regulations not in evidence constitutes hearsay.

MS. BARONE: In response, in Mr. Burt's

capacity, if you ask him on cross-examination whether

he has actual knowledge or not, then, I am sure you

will find that he does. I think I can hear that also

on direct and he is testifying that he does have

laid a foundation. In terms of -- this is up to -

so, therefore, it is not irrelevant. He is

testifying on behalf of Sprint and he does have

knowledge of this based on his testimony. In terms

of -- are we up to 4.2 here? With regard to the Code

of Federal Regulations, again, that is -- the Code of

Federal Regulations is something that this Commission

can take administrative notice of. Therefore, it is

not improper to keep the testimony. 0663

COMR. LANDIS: Your objection is noted, your

response is noted, it is in the record. Go ahead

with your testimony. Again, we are going to reserve
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knowledge of this; therefore, it is not he has
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on this, and will decide and strike at the

appropriate time.

MR. BURT: Although the Code of Federal

Regulations says otherwise, some ILECs will refuse or

are reluctant to negotiate an interconnection

agreement if the requesting carrier is not certified.

Second, Sprint constantly evaluates local market

entry alternatives and statewide certification

facilitates and shortens market entry intervals. The

combination of dynamic market entry planning and the

sometimes protracted certification proceedings it's

in Sprint's best interest to be certified on a

statewide basis.

Q Why doesn't Sprint limit is certification

amendment consistent with its commitment to Time

Warner Cable?

A There are several reasons why it is

necessary for Sprint to receive certification

throughout the state of Nebraska. First, as stated

above, Sprint is constantly evaluating local market

entry alternatives and statewide certification is

most appealing and provides efficiencies to that

ongoing effort. Second, since Sprint submitted its

application to amend its certificate of public

convenience and necessity on July 16, 2004, it has
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Sprint's certification expansion one time rather than

companies and timely market entry is important to all

of them, therefore, having statewide certification is

0665

MR. SCHUDEL: Yes. It is Lines 1 and 2 on

COMR. LANDIS: Give me the lines, Mr.

Page 5, and the footnote, too.

Schudel, that you are objecting to, so --

would object to any reference to any orders or past

MR. SCHUDEL: At this time, I would note an

exhibits or items would be made an exhibit. So, we

judicial notice and has clearly indicated that those

strongly discouraged the use of administrative or

says, the Nebraska Supreme Court, as of late, has

actions of the Commission.

of this Commission. Contrary to what Ms. Barone

reference. There is a reference in a footnote or

there is going to be a reference to previous actions

objection for the record with respect to the

several times. Finally, Sprint is seeking --

efficient for all parties and the Nebraska Public

Service Commission to address the issues relevant to

important to meeting this goal. Third, it is most

in various stages of negotiations with several cable

entered into an agreement with another cable company

intending to provide service in Nebraska. Sprint is
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COMR. LANDIS: Okay.

MR. SCHUDEL: And, as you will note in my

list that I distributed earlier, I also object to

that. It lacks proper and sufficient foundation.

None of the supposed 50 applications to which he

apparently makes reference are before this

Commission, and therefore in addition, it is hearsay.

COMR. LANDIS: Ms. Barone?

MS. BARONE: And, reviewing the courts

decisions in this state, this Commission is well

within its bounds to take official or take

administrative notice of its previous orders. This

Commission has done so in this case already with

regard to orders in the state of Nebraska and another

state as well.

MR. SCHUDEL: Let me just say that that is

simply not true. This Commission,may not take

administrative notice when the strict rules of

evidence are applied. At 84-914(1) provides what

administrative notice is, and I argued that and it is

briefed in my memorandum that you heard on the Motion

in Limine. If we are now going to be under the

strict rules, the judicial notice rule, which is

found in 27-201 of the Nebraska Statutes, is the

controlling section and Ms. Barone's argument fails

34
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time. Go ahead.

with rural ILECs for which the Commission must

MS. BARONE: That is not correct. The

under that standard.

0667

35

It is noted and we will decide

must submit a bonafide request for interconnection

before Sprint can actually provide service. Sprint

Q Is statewide certification the only thing

agreement must be approved by the Nebraska Commission

MR. BURT: Finally, Sprint is seeking the

A No. Certification is only one of the

COMR. LANDIS: Okay, fine. We had an

By Ms. Barone.:

interconnection agreements with ILECs. Each

or potential Sprint plans?

take. Sprint must negotiate and possibly arbitrate

Sprint needs to support is cable company commitments

same authority previously granted to over 50

companies in the state of Nebraska.

whether it is a good objection or not at a later

the testimony.

administrative notice in this proceeding.

Commission can continue to take judicial notice or

objection lodged, response to it. Let us go on with

~requirements. There are other steps Sprint must
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determine whether the rural exemption created by the

Federal Telecommunications Act of 1996 should be

lifted.

Q Should the rural exemption issue be

considered as a part of this proceeding?

A No. This proceeding should focus on

Sprint's financial, managerial and technical

qualifications as well as the public interest. This

is consistent with previous Commissions orders

pertaining to statewide certification.

Q Does Sprint have sufficient financial

resources to provide the proposed services?

A Yes. Sprint's most recent Form 10-K

documents

MR. FAHLESON: I will object on hearsay

basis as well as foundation and authenticity. There

is simply no basis referring to documents which this

individual has no foundation or basis to testify

about.

MR. SCHUDEL: I would join in that objection.

COMR. LANDIS: It would be Line 21?

MR. FAHLESON: And, the footnote, and 22 as

well. 0668

MR. SCHUDEL: I would join in that objection.

MS. BARONE: Mr. Burt has testified that has



add?

37

MR. FAHLESON: I would note for the record

those are not certified copies which are being

offered or being testified to. That is required in

any court of law.

COMR. LANDIS: Anything else that you want to

MS. BARONE: Again, I would just say that it

is self-authentification under Rule 902(4).

MR. SCHUDEL: I would just simply state that

on further review, I am confident that the Commission

will see that 801(4) (b) is inapplicable and these are

not self-authenticating.

COMR. LANDIS: Let us go ahead and proceed

0669with the testimony.

MR. BURT: Sprint'S most recent Form 10K

has reviewed the documents earlier, and, at this

point, has reviewed the application. We have offered

that and I would like to note for the record that

this is an exception to the hearsay rule. Mr. Burt

has read the application. He has reviewed it.

801 (4) (b) states that a document is not hearsay if

the witness manifested adoption or belief in its

truth. Also, these are official pursuant to Rule

902(4) that are on file. The 10K documents are on

file.
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document shows combined revenues of over $26 billion

and operating income of almost $900 million.

By Ms. Barone:

Q Does Sprint have sufficient technical and

managerial competency to provide the proposed

services?

A Yes. Sprint is a global communications

company and a leader in integrating long-distance,

local service, and wireless communications. Sprint

is the nation's third largest provider of long

distance services based on revenues and operates a

nationwide, all digital long distance networks using

fiber optic and electronic technology.· Sprint

currently serves approximately 7.9 million access

lines within its franchise territories in 18 states,

and provides local service using its own facilities,

leased facilities or unbundled network elements

provided by other carriers in 36 states and the

District of Columbia. Sprint is serving the cable

telephony market through arrangements with cable

companies that resell Sprint long distance service

and use Sprint's back office systems and network

assets in support of their local telephone service

provided over cable facilities. Spring also operates

38
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a 100% digital personal communications service, or

PCS, wireless network with licenses to provide

service to the entire United States population,

including Puerto Rico and the US Virgin Islands. The

PCS Group, together with third party affiliates,

operates PCS systems in over 300 metropolitan

markets, including the

MR. SCHUDEL: I am just going to object to

Footnote 5 when we get to that point.

MR. FAHLESON: I will object to Lines 19

through 21, especially Footnote 5, which is hearsay

reference to a 10K for which there is insufficient

foundation on its authenticity. Just note it for the

record.

MS. BARONE: We authenticated it through Mr.

Burt earlier.

COMR. LANDIS: Okay. Go ahead with the

testimony.

MR. BURT: The PCS Group, together with

third party affiliates, operates PCS systems in

over 300 metropolitan markets, including the 100

largest US metropolitan areas. The PCS Group,

combined with our wholesale and affiliate partners,

serves more than 20 million customers at the end of

2003.
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By Ms. Barone:

Q Are Sprint's managerial, financial and

technical capabilities the same as when Sprint was

granted a certificate of public convenience and

necessity on March 10, 1997, in application Number C

1386?

40
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in 1997 when Sprint was granted a certificate of

public convenience and necessity to provide service.

By Ms. Barone:

Q Please describe the relationship between

Sprint and TWCIS:

A Sprint leverages its vast network,

managerial and technical capabilities in both the

retail and wholesale market segments. Whole service

has always been a significant segment to Sprint.

This is represented by Sprint's success in both

wireline and wireless services. Sprint is now

leveraging its wholesale expertise and success to the

cable segment. Virtually all cable companies want to

provide local and long distance service and Sprint

has seen considerable success partnering with the

cable companies. The relationship between Sprint and

Time Warner Cable Information Services is quite

simple. Time Warner Cable is the retail provider of

local and long distance. Time Warner Cable will

provide end user billing, marketing and sales,

customer service and customer access. Sprint

provides wholesale services that enables the Time

Warner Cable retail service. These services include

Public Switched Telephone Network interconnectivity,

41
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objection.

COMR. LANDIS: Okay. The objection again is

on the record, and the response. So, we will go

MR. SCHUDEL: And, that is an objection to

Lines 4 through 21 on Page 8.

MS. BARONE: Mr. Burt, again, is an executive

of Sprint who has first hand knowledge of these types

of relationships and has knowledge with regard to the

retail/wholesale model at issue being discussed

0674between Sprint and its cable partners.

A No--

MR. SCHUDEL: I would interpose the next

objection listed on the material that I distributed.

The answer lacks proper and sufficient foundation

under Rule 602. It is speculative and it also

constitutes hearsay.

MR. FAHLESON: We would join in that

long distance service, operator and directory

assistance service, 911 connectivity and number

administration.

Q Does the wholesale/retail relationship used

by Sprint and its cable partners create any problems

relative to a business model where the same entity

provides the retail and the wholesale services

described above?

,.,..-----

1

2

3

4

5

6

7

8

9

10

11
,

~ 12

13

14

15

16

17

18

19

20

21

22

23

24

25
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contractual relationship with another carrier that

actually provides the operator services.

Furthermore, Sprint and Time Warner Cable are

operating under this retail/wholesale model in

numerous states today serving thousands of customers.

Q Please summarize your testimony.

A Sprint

further objections as to the sentence beginning on

Line 5 on Page 9 continuing through Line 7. I object

to that as an improper legal conclusion. It lacks

, proper and sufficient foundation, essentially is

attributing to Dr. Staihr a particular legal finding

that is for this Commission to make. I might add

that the law of Nebraska is even if this witness were

qualified as an expert ·which he has not been, the law

is that expert testimony concerning a question of law

is generally not admissible as based on the case of

High Stand vs. High Stand, 267 Neb. 300. I also

object to that particular sentence as hearsay, and

with regard to the sentence beginning also at Line 7

and continuing through Line 9, the statements

contained therein, lack proper and sufficient

foundation under Rule 602. They constitute hearsay

and again constitute an improper and legal conclusion

44
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which should not be admitted based upon the reasoning

that I just offered.

MR. FAHLESON: We would join in that

objection and just note that the purpose of a witness

is to provide factual evidence to the finder of fact.

It is your decision to decide what the law is. It is

improper to receive testimony regarding what the law

should be.

MS. BARONE: There is no -- Mr. Burt has not

claimed that he is an attorney, but it is certainly

permissible for him to state his opinion. With

regard to the lack of foundation, again, with regard

to qualifications, Mr. Burt is an executive with

Sprint. He has reviewed the application that is

before this Commission, and is well qualified to

testify on that.

COMR. LANDIS: You have been heard. I think

you are currently on Line 2 in your answer if I am

not mistaken.

MR. BURT: Sprint has demonstrated that it

has the managerial, technical and financial

capabilities consistent with Commission requirements.

In fact, they are essentially the same as when this

Commission granted Sprint's current certificate of

public convenience and necessity in 1997. Sprint's
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application is also consistent with the public

interest standard used by the Commission as

demonstrated by Dr. BrianStaihr. These four

criteria have been used repeatedly in determining

whether an entity qualifies for and is granted a

statewide certificate. Accordingly, Sprint requests

to grant its request to amend its certificate

consistent with criteria used previously by the

Commission.

Q Does that conclude your testimony?

A Yes.

COMR. LANDIS: We will move to cross

examination. Then, I think I already explained that

cross should be handled as if the objections to the

testimony were overruled.

MR. SCHUDEL: If I may, just before I start

my cross, then, given that ground rule, if you will,

is Ms. ·Barone going to be afforded redirect

examination and if so, is she going to be allowed to

redirect into the areas where objections have been

interposed? Because at that point, that allows her

the opportunity effectively to indirectly circumvent

the objections that are on the table.

COMR. LANDIS: We expect the cross

examination to come -- to be relevant and to deal

46
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Furthermore, as I asked before, then, will Ms. Barone

take 10 minutes here. Angela, why don't you and Mr.

within the scope of the area now that I have to face

don't want to be regarded as waiving those objections

0679

Let usCOMR. LANDIS: Probably a good idea.

complexities that are coming up right now?

proceed so that we avoid maybe some of the

the law library and talk about this? Is that what

you want to do or do you want to just get me aside?

MS. MELTON: If you would like to step aside

recess and just maybe decide how this is going to

MS. MELTON: May I suggest we take a brief

been objected to and redirect on those?

MR. SCHUDEL: I agree with that. I simply

Schudel and Mr. Fahleson, all of us get together in

be allowed to come bac~ into those areas that have

point whether I should or shouldn't interrogate.

by interrogating him because I don't know at this

of all of those objections and proceed because I

just state some sort of reservation at the beginning

question is, if you can give me any guidance, do I

for cross are all of these reserved rulings. My

directly with the direct testimony. We don't expect

any redirect to expand upon the direct testimony or

the cross. I assume the cross will be ·limited --
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COMR. LANDIS: Let us talk about how it is

and discuss how this is going to proceed as agreed.

rule on them or we could step aside, take a recess,

feel needs to be on, get all the objections in that

48

0680
the law library.

objected to, and responses. Okay. Let us adjourn to

think they need to be -- things that need to be

figure out how this can move forward in an orderly

MS. MELTON: I am just saying that if you

the law library, and see if there is a way we can

rest of the attorneys gather, Angela and myself in

COMR. LANDIS: We ~re not going to step

fashion. Get everything on the record that people

going to proceed as a group. I am hesitant to start

law and be guided by that, when I start making

rulings. So, let us take a 10 minute recess. The

making rulings without an opportunity to look at the

consider some of the objections and come back and

want to consider the objections, take a recess,

aside. We want it on the record.

do it.

come up if we reserve them. Either way you want to

and maybe consider some of the objections and you

resolve some of the complexities that are going to be

might be able to rule on some of them immediately and
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(Off the record) .

COMR. LANDIS: Back on the record. We have

just met with staff counsel and attorneys for all the

parties that are here present today. We are going to

take an hour lunch break. While everyone is having

lunch, the staff attorneys and myself will sit down.

We have got the objections that have been lodged. We

are going to rule on those objections before going

into cross-examination. We are going to rule on the

admissibility of the amended application. We will

announce those when everyone gets back at 12:30.

Then, we will move from there to cross-examination.

Does that reflect everybody's understanding of where

we are in this matter? _ So, at this point, we will

take an hour lunch break and we will reconvene at

12:30.

(Whereupon, at or about 11:30 a.m., November

4, 2004, said hearing was recessed until 12:30 p.m.,

November 4, 2004)
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Afternoon Session -- November 4, 2004

COMR. LANDIS: Back on the record. I am

going to deal with the objections posed on Mr. Burt's

prefiled testimony. With respect to the objection on

the application, the objection is overruled and the

application will be admitted. I think that is

Exhibit 3.

(Commission Exhibit Number 3 was received in

evidence. See Supp. Volume)

With respect to the objection on Mr. Burt's

testimony, Page 3, Line 23, and Page 4, Line 2, the

objection to that testimony is overruled including

the objection by Mr. Fahleson to the footnote. With

respect to the testimony found on Page 5, Lines 1 and

2, and the footnote, the objection there is also

overruled. With respect to the testimony found on

Page 5, Line 21, Lines 1 and 2, I have covered that.

I believe I have -- this is also Page 5, Lines 21 and

22, the objection is overruled. We have an objection

on the testimony found on Page 6, Lines 18 through

21, and the footnote -- Footnote Number 5, that

objection is also overruled. With respect to the

testimony on Page 7, Lines 1 through 6, that
0682

objection is overruled. With respect to the

testimony found on Page 8, Lines 4 through 21, the
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Lines 7 through 9, the objection there is sustained.

ask you to flip forward to Page 6 of your testimony.

A All inclusive, both, Sprint Corporation as

0683

Do you want a moment or two to go through

Q Well, is this applicant, quote, a global

well as the applicant.

Corporation or the applicant?

in the context of Page 6, are you referring to Sprint

My question is when you use Sprint, the name Sprint,

A Good afternoon.

MR. SCHUDEL: I will be ready here in one

CROSS-EXAMINATION

By Mr. Schudel:

Q Good afternoon, Mr. Burt.

Q I would like to start by referring your

you are an employee of Sprint Corporation but you are

7 through 9. I just want to clarify. You state that

testifying on behalf of the applicant. If I can now

attention to Page 1 of your prefiled testimony, Lines

second.

Schudel.

this testimony?

So, we will now move to cross, if you are ready, Mr.

testimony found on Page 9, Lines 5 through 7, and

objection there is sustained. With respect to the
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Q So, this applicant has operations worldwide?
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communications company and a leader in integrating

long distance, etc? I mean, all I need is a

clarification.

A Yes, it is.

A Yes, to the best of my understanding, yes.

Sprint Communications Company Limited, yes.

Q Is that line of business interexchange?

A That is a part of it, yes.

Q And, is it wireless?

A From a legal perspective, although I am not

an attorney, the wireless company is a separate legal

entity from Sprint Communications Company LP.

Q And, is another line of business local

exchange service of the applicant?

A Yes.

MR. SCHUDEL: Mr. Hearing Officer, I need to

have a couple of exhibits marked, if I may. For

everyone's information, Exhibit 7 that has been

marked by the reporter is a copy of Sprint's

confidential responses to interveners data request.

All parties were served with those and the original,

I believe, was submitted to the Commission, so, I did

not make copies. I don't think that is necessary.

The Exhibit 8 is the confidential agreement between

52

0684



Sprint and Time Warner. Again, that has been shared

with those parties have signed off on the

confidentiality agreement in connection with the

hearing officer's protective order. At this time, I

guess I would start with this. I don't find that on

the --

. (Intervener Exhibits Number 7 and 8 were

marked for identification)

MS. BARONE: May I just note something for

the record based on just the exhibit numbers? Now, I

didn't get a copy of those prior to the hearing. I

assume that I have the right ones, but I just want to

note that for the record.

COMR. LANDIS:. Fine, go ahead, Mr. Schudel.

MR. SCHUDEL: On the confidential responses

to intervener's data request, contrary to Rule 33{a)

of the Nebraska discovery. rules, they were not

verified. I guess I would ask Ms. Barone's

assistance whether I can ask this witness to verify

or whether you want to state for the record that

these are verified as true and correct responses?

53

How do you wish to handle that? 0685

MS. BARONE: For those questions that Mr.

Burt responded to, certainly, you can ask him that

question.



A Yes.

the record?

A Yes, I am.

and Response Number 8, again Mr. Burt listed. I

54

0686Yes.A

Mr. Burt listed, Response Number 6, Mr. Burt listed,

MR. SCHUDEL: I would offer the following

Q Mr. Burt, if you would refer to what has

By Mr. Schudel:

Q In fact, are you one of the two individuals

A Yes. This is Sprint's confidential

Q Have you had occasion to read this document

Q Can you state for the record since these

Number 3, again Mr. Burt listed. Response Number 5,

which Mr. Burt has listed as responding to, Response

response. I am not offering the entirety of Exhibit

7. I am offering the responses to Response Number 2

is associated are true and correct?

were not verified, can you state for the record and

verify that the answers provided to which your name

prior to today's hearing?

responses to intervener's data request.

listed as having prepared the responses?

manila envelope, can you identify that document for

been marked as Exhibit 7, which I gave you in a

r-".
! .

\
1

2

3

4

5

6

7

8

9

10

11

j

~ 12\

13

14

15

16

17

18

19

20

21

22

23

24

25



55

(Intervener Exhibit Number 7 was received in

MR. SCHUDEL: I haven't yet determined that.

COMR. LANDIS:- So, if you have an objection,

0687evidence. See Supp. Volume)

to offer the other responses as well?

MS. BARONE: I would just ask. Do you intend

matter.

responses will be admitted into evidence in this

Exhibit 7, Responses 2, 3, 5, 6 and 8, those

COMR. LANDIS: Very well. With respect to

MS. BARONE: No objection.

MR. SCHUDEL: That is exactly what it is.

MS. BARONE: No, I did not object to

COMR. LANDIS: Well, I think the offer is

COMR. LANDIS: I am aware of that. Thank

now is the time to pose it.

being made right now. I am treating it as an offer.

object to admitting this as an exhibit.

designating as exhibits. I reserve the right to

designating items as exhibits that have been produced

you. I am waiting to see if she has any --

in response to discovery requests in this proceeding.

Barone wrote, quote, Sprint does not object to

time. I might add that in the Motion in Limine, Ms.

would make that limited offer of Exhibit 7 at this

(".
\

1

2

3

4

5

6

7

8

9

10

11

"'" 12,

13

14

15

16

17

18

19

20

21

22

23

24

25



~~.

(

1

2

3

4

5

6

7

8

9

10

11

~ 12,

13

14

15

16

17

18

19

20

21

22

23

24

25

56

MS. BARONE: Okay.

By Mr. Schudel:

Q Mr. Burt, if you would kindly make reference

to the other exhibit that I gave you, marked as

Exhibit 8. Let me say first, I am going to refrain

from asking anything concerning the contents. I

would say don't give us any of the contents because

we understand this is confidential, but my question

for you, since again, it was attached to what you

have already identified as Exhibit 7, can you

identify that as a true and correct copy of the

wholesale voice services agreement between Time

Warne~ Cable, Inc., and Sprint Communications Company

LP?

A It appears to be.

MR. SCHUDEL: And, in fact, I can represent

to you that that document and the container it came

in are precisely what I received from Ms. Barone.

So, as far as I know, it is a correct copy. I would

offer Exhibit 8.

MS. BARONE: That is fine.

COMR. LANDIS: Exhibit 8 will be admitted

into evidence.
0688

MR. SCHUDEL: Thank you.
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By Mr. Schudel:

Q If you will refer back now to Data Request

Number 8, your response thereto, Sprint describes

itself in that response which is attributed to you as

a, quote, competitive local exchange carrier.

Correct?

A Yes.

Q If certificated by this Commission, will

Sprint, in its capacity as an enabler, which you also

used that term in your direct testimony, will Sprint

in its capacity as an enabler provide

telecommunications services within any local calling

area for which expanded CLEC authority is being

requested in this case?

A Sprint will abide by all the appropriate

rules and regulations that apply to it.

Q That is not my question. Let me repeat it.

If certificated by this Commission, will Sprint, in

its capacity as an enabler, provide

telecommunications service within any local calling

area for which expanded CLEC authority is sought?

A Well

57

0689



1 MS. BARONE: Objection. Can you define

58

2 telecommunications service?

3 COMR. LANDIS: I, for one, did not hear the

4 objection. I don't see any reason why he can't

5 respond to it.

6 MS. BARONE: Go ahead.

7 MR. BURT: We intend to provide the services

'8 that we have outlined here for two purposes. One is

9 in support of the cable contracts that we have in

10 place in the state of Nebraska as well as if we

11 choose to enter into any other retail services on

12

13

behalf of Sprint.

MR. SCHUDEL: I would move to strike the

14 answer as not responsive and I will re-ask the

15 question.

16 COMR. LANDIS: Ask the question again.

17 MR. SCHUDEL: May I have a ruling on my

18 request to strike?

19 COMR. LANDIS: It will be stricken, and let

20 us ask the question again. Let us attempt to be

21 responsive. If you don't know the answer, say I

22 don't know.

23

24 question.

MR. BURT: I am trying to answer the
0690

25 COMR. LANDIS: Sure. We appreciate that. Go
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By Mr. Schudel:

Q If certificated by the Commission, will

Sprint, in its capacity as an enabler, as you have

described your company, provide telecommunications

service within any local calling area for which

expanded CLEC authority is requested? It is a yes or

no question.

A Well, I guess I -- that is the part I am

struggling with because we are seeking statewide

certification. As an enabler, we currently have

contracts that do not include all of the ILEC

territories within the 3tate of Nebraska in which we

are not certified. So, I can't say that I am going

to provide service outside of where I currently have

a contract.

Q Didn't my question start, if certificated by

the Commission? Assuming that your application is

granted, maybe that helps, assuming that this

application is granted, will Sprint, in its capacity

as an enabler, provide telecommunications service

within any local calling area for which your expanded

CLEC authority is being sought in this application?

A We will provide those services as an enabler

0691



where we have a contract with the cable companies to

provide those services.

1

2

3

4

Q

A

What services?

The services that we have contracted with

60

5 any particular cable company to provide.

6 Q Will those services be telecommunications

7 services?

8

9

A

Q

Yes.

Will Sprint service offerings as an enabler

10 in the expanded area that you propose in this

11 application be made available only to cable companies

described in your prefiled testimony?12

13 A May I -- that would require me to speculate

14 somewhat as to what we might do in the future if some

15 other entity agrees to the same terms and conditions

16 that the cable company has agreed to. I think that

17 we would provide those services there as well or to

18 them as well.

19 Q Will your services be available only to

20 cable companies?

21

22

A It --

MS. BARONE: Objection. Calls for

0692
23 speculation.

24 COMR. LANDIS: Answer the question, if you

25 know, if you have the answer.
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COMR. LANDIS: Okay.

Q Is there any other document besides that to

your knowledge that sets out the terms if it -- if

MR. BURT: Fine. I think I did answer the

question. If another entity is willing to enter into

an agreement as we have with the cable company, yes,

we will provide that service.

0693
I think generally, yes.A

By Mr. Schudel:

Q Is the agreement to which you just

referenced that which we marked as Exhibit 8 which is

before you?

A Yes.

Q As an enabler, to use your term, will Sprint

offer telecommunications for a fee to the general·

public?

A As an enabler -- I want to make sure I

understand what you -- when I say enabler, that is

describing the wholesale relationship we have with

the cable company. In that instance, we are not

providing a service to an end user. The cable

company provides the service.

Q Are the terms on which Sprint will act as an

enabler for Time Warner set out in Exhibit 8?
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1 there is something else?
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2 A The legal terms or operating terms? What

3 kind of terms are you referring to?

4

5

Q

A

I would say legal.

These are the legal terms. This is the

6 contract between the two parties.

7 Q If certificated by this Commission in this

8 application, does Sprint intend to file a tariff with

9 the Commission?

10

11

A

Q

For these wholesale services? No.

So, would it then follow that the wholesale

12 voice services agreement, Exhibit 8, will not be

13 filed as a tariff with this Commission?

14 A If the Commis.sion determines' that it is

15 necessary for Sprint to file a wholesale tariff, we

16 will abide by that, yes.

17

18

Q

A

Do you intend to, short of that requirement?

We are not aware of any need to file a

19 tariff for these wholesale services.

20 Q Has either this wholesale voice service

21 agreement or one of similar content been filed by

.22 Sprint as a tariff with any regulatory body in any

23 other jurisdiction?

24

25

A
0694

Not to my knowledge.

MR. SCHUDEL: If I may, I am going to make
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the offer here and then hand it to the witness. I

have just distributed a copy of Rule of Telecom

Procedure 2.21, and I would like to question this

witness with regard to this rule. I would need to

offer it into evidence. I would ask that you take

administrative and/or judicial notice of this rule.

COMR. LANDIS: We will take notice of it.

(Intervener Exhibit Number 9 was marked for

identification)

By Mr. Schudel:

Q Mr. Burt, I have handed to you what has been

marked as Exhibit 9 by the reporter. That is, I will

represent to you, a copy of Rule 002.21 of the Rules

of Commission Procedure -- excuse me, of the

Telecommunications Rules of this Commission. This

has to do with tariffs. My question to you, feel

free to take a moment to look through that, is

whether, as an enabler, Sprint intends to file a

tariff in conformity with that rule if this

application is granted?

A If--

MS. BARONE: Objection. This calls for a

legal conclusion. It calls for Mr. Burt to determine

if that is what is necessary as an enabler.
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COMR. LANDIS: I want you to answer the

question if you know the answer. Your objection is

overruled.

MR. BURT: Given the limited amount of time

that I have had to look at this and no legal

interpretation, this appears to be tariff

requirements for access lines service to the public

which my layman's interpretation would mean a retail

service offered to the general public.

By Mr. Schudel:

Q And, that is not what you seek authority for

in this matter, is it?

A Well, actualLy it is. If you r@call, our

application is to serve two purposes. It is to allow

us to provide the wholesale services that we are

under contract with for Time Warner Cable and one

other cable company. Then, it is also -- let me

finish. It is also --

Q I would like to have you look at Exhibit

Number 7, your response, your sworn response, to

Question 6. That is the smaller document that you

have before you, Page 4.
0696

A I have it.

Q It states, quote, Sprint has no current
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plans to provide retail telecommunications services

within the geographic areas for which Sprint seeks

certification pursuant to the amended application,

end of quote. Isn't that your testimony -- your

sworn statement in this exhibit?

A Yes, that is it. May I ~inish now --

COMR. LANDIS: Yes. I want you to complete

your response to Mr. Schudel's question.

MR. BURT: Like I was saying, Sprint is

seeking certification for two reasons. One is so

that we are able to comply and fulfill our

obligations under our contract with the cable

company. That is one reason. The other reason is so

that we are certified throughout the state in the

event that we have plans to provide other retail

services as a CLEC. If indeed we do provide retail

services and those required tariffs, we will file

tariffs per the Commission's rules.

0697

By Mr. Schudel:

Q Look at Page 4 of your prepared testimony.

In response to the question there about why doesn't

Sprint limit its certification, then, consistent with

the commitment to TWCIS, you continue to give a

response as to the intentions. Looking at Line 17
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and following, you state, quote, Sprint is in various

stages of negotiations with several cable companies

and timely market entry is important to all of them.

Therefore, having statewide certification is

important to meeting this goal. At no point in your

prepared direct testimony, do you speak to retail

service, do you, sir? Everything you have to say

there is about wholesale service.

A No, I disagree. If you go to Line 12, Page

4, Sprint is constantly evaluating local market entry

alternatives and statewide certification as most

appealing and provides efficiency to that ongoing

effort.

Q And, you continue to put that in context

with the remainder of that answer as speaking to

wholesale services, don't you?

A No, I am not. I am saying that we have

multiple reasons for seeking statewide certification

that has been granted to over 50 other CLECs in the

state of Nebraska. One of those is to provide

wholesale services. The other is to provide retail

services.
0698

'Q As an enabler, will Sprint provide

intrastate telecommunications services for a fee to

the general public in Southeast Nebraska Telephone
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A Yes.

Q It is your term

territory.

0699

let me finish, please. As aasA

Q Just to clarify, Sprint does not seek a

permit as a contract carrier in this application,

provider, yes. The customers are theirs.

we have, the cable company, is the exclusive retail

Q You acknowledge, do you not, that any end

A I can't speculate on how we might enter into

Q Would that also be true for any other Cable

agreements in the future. The current contract that

A Again, as an enabler, you mean as a

company for which you act as an enabler?

exclusively Time Warner's customers, don't you?

term, your definition, with Time Warner are

user served in the enabler relationship, again your

but initially, our intent is to enable Time Warner

Cable to provide services in Southeast Nebraska

service there at this time. Sprint may have plans in

the future to provide retail services in that area,

wholesale provider to Time Warner Cable in Southeast

Nebraska, Sprint will not be providing a retail

wholesale provider at the time

Company's service area?
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does it?

A I am not familiar with what that means,

contract carrier.

MR. SCHUDEL: Okay. Mr. Landis, I have a

series of questions that relate to Exhibit 8. I

don't think that I could ask those without

referencing the contents of that exhibit. I think we

need to clear the room until we complete that line of

questioning.

COMR. LANDIS: Okay. It is a confidential

exhibit. You are all excused, and we will get back

to you when you can corne back in the hearing room.

The rest of you are asked to leave the area.

MR. SCHUDEL: .For example, Ms. -- has signed

the protective order, so, I am trusting that anyone

in the room in addition to counsel who signed that

are entitled to stay.

COMR. LANDIS: Who has not signed it? Do we

have anybody left who has not signed it other than

Commission staff? Okay. So, other than that, we

have staff attorneys and attorneys that represent the

parties. Go ahead.

0700

By Mr. Schudel:

Q Referring if you will, please, to Exhibit 8,



MR. SCHUDEL: Then, we have got a discrepancy

reserves to itself all customer contacts, functions?

discrepancy then. This document that I have before

MS. BARONE: Just a moment, please. I have

69

I

0701

Yes. I have been through the document.A

Q You refer to Section 9.4 and 9.5. Do you

be this exact same agreement.

C-3228. I expected to be provided exactly the same

thing and I will be the first to admit that I have

not compared these two, but we obviously have a

MS. BARONE: It is not in here. We didn't

COMR. LANDIS:_ I don't either.

MR. SCHUDEL: I don't understand.

me is what was represented in the Time Warner case to

produced in response to your order, Commissioner, in

because I am working from the document that was

submit that in response to the request.

this request. It does not appear --

to note that 9.4 was not submitted in response to

acknowledge that pursuant to at least those sections

of the agreement that Time Warner exclusively

have acknowledged that you have read and are familiar

am very familiar with it.

with this document. Correct?

the current Time Warner agreement. First of all, you

r
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MS. BARONE: Yes, and in this case, I

objected to the entering of this, and then objected

to a number of provisions of this, but to the extent

that we were going to offer it to provide evidence of

the relationship between Sprint and Time Warner, we

did not object. We objected to providing any highly

proprietary information or confidential. As I

understand it, there was no objection to that.

Counsel for the other side wanted to understand how

the relationship was going to work between Time

Warner and Sprint, and that was the purpose of

providing this. So, not every sect jon was provided

in response to the discovery request. I only

provided what I thought counsel was looking for which

was the evidence of the relationship and how that

relationship was going to work.

MR. SCHUDEL: But that certainly was not my

understanding. Having been down this road once, it

was my understanding and indeed I think a reasonable

one that what would be provided was exactly what was

provided by the other counterparts of this agreement.

To the extent that there was a deviation, I frankly

have no alternative but to ask that the copy that is

in the Time Warner case be used in this instance

because that has already been approved for

70
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production.

COMR. LANDIS: We are going to work off of

the information that is here. I think the reasonable

expectation when you asked for this agreement is that

you get the agreement, and that you don't decide what

sections are going to be included and not included.

MS. BARONE: In my response, Mr. Landis, I

understand, and in my response, in the letter

attached to it, we did note that we redacted all

highly confidential and privileged information. So,

I don't think there is any --

MR. SCHUDEL: And, the redactions were of

in the same ilk in Time Warner, were the pricing

information. We agreed to that, and you ruled on it

on that basis. I didn't expect that the sections

would be redacted and therefore I didn't lay the one

beside the other. I took in good faith that it would

be the same.

COMR. LANDIS: Well, I want as complete a

record as we can get in front of this Commission. We

are going to work from this document. If there is

some misunderstanding, I don't think you are

prejudiced about using this information. In fact,

that is the agreement as I understand it. We are

going to go ahead with that, and that, I assume, does

71
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not include pricing information.

MS. BARONE: Do we have extra copies we can

work from?

COMR. LANDIS: Why don't we take a 10 minute

-- do you know what sections you are going to be

referring to -- we are going to go off the record for

10 minutes.

(Off the record)

COMR. LANDIS: Back on the record.

MR. SCHUDEL: I will try and restate the

question. I am sure you have lost it by now.

By Mr. Schudel:

Q We were referring to Sections 9.4 and 9.5 of

Exhibit 8, which I think we have now established are

before you. My question was do you acknowledge that

pursuant to at least those provisions of the

agreement that Time Warner has reserved to itself all

customer contact functions?

A Yes.

Q And, do you also acknowledge that all of the

customers of Time Warner may, in the future, serve in

Nebraska under this arrangement will be Time Warner's

customers and not Sprint's customers?

A As it relates to the service as defined

0704
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here, telephony service, yes. Services under this

agreement, yes.

Q Please refer to Section 25.2 of the

agreement which is on Page 39. I am looking at

Section 25.2. It is correct, is it not, that the

agreement provides that Time Warner and Sprint are

independent contractors and that neither party may

act as the agent of the other?

A Yes, that is correct.

Q On that basis, any interconnection

relationship that Sprint may seek to establish with,

quote, interconnecting providers, close quote, as

that is defined on Schedule 1, Page 1, of the

agreement will be direc_tly with Sprint rather than

with Time Warner. Isn't that right?

A Yes, that is the intent.

Q So, Sprint does not intend to act as Time

Warner's agent to negotiate or arbitrate any

interconnection agreement with any ILECs. Correct?

A This contract says that Sprint will enter

into that Sprint company will enter into the

agreement, yes.

Q Directly, not as an agent per se.

A Not as an agent, yes. It doesn't say

whether or not in the future, Sprint could possibly

73

0705



r~-

l
1

2

3

4

5

6

7

8

9

10

11

~ 12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

act as an agent for Time Warner Cable if it were

determined that they need to enter into a contract.

Q That would require, would it not, an

amendment in the clause 25.2 we just referred to?

A I--

MS. BARONE: Objection. Calls for a legal

conclusion.

COMR. LANDIS: I want an answer to this.

Answer the question if you can.

MR. BURT: I don't know if this would prevent

Sprint from acting as an agent, no.

By Mr. Schudel:

Q In giving that answer, did y6uread the

second sentence of 25.2?

A Well--

MS. BARONE: I would just note for the record

that the agent -- that the contract speaks for

itself.
0706

COMR. LANDIS: It is noted.

MR. BURT: I am not an attorney, but I think

what Sentence 2 is suggesting is that neither party

can enter into an agreement on behalf of the other

party. So, if Sprint enters into an agreement, your

example, an interconnection agreement, that is



MR. SCHUDEL: I didn't have that marked down.

MR. SCHUDEL: If you want to reconsider that?

corrected.

excluded

75

0707
By Mr. Schudel:

legal partnership, is it?

Q All right. Referring to Page 7, Line 15,

you used the term, partnering. This use of the term,

partnering does not -- is not intended to connote a

COMR. LANDIS: No. I apologize; I marked

COMR. LANDIS: I thought we sustained your

COMR. LANDIS: Okay, thank you. I stand

MS. MELTON: N~. I think that is on Page 8.

MR. SCHUDEL:Thank you. In your testimony

COMR. LANDIS: Well, subject to check.

the wrong -- go ahead.

Angela? I show on Lines 3 through 19 as being

objection on that, Mr. Schudel.

If that is the case, then, I --

15, you used the term, partnering. I just wanted to

clarify that.

at Page 7, Lines 13 through 15, specifically at Line

agreement on behalf of Time Warner Cable.

Sprint's agreement. We couldn't enter into an
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A Correct.

Q And, that also isn't suggesting that Sprint

will be Time Warner's agent, is it?

A As it relates to end user customers or

interconnection agreements?

Q Interconnection agreements.

A No, that is not the intent of this, no.

Q Would it be fair to say that that was a

colloquialism that you used in your testimony?

A Yes.

Q Back to the agreement, and looking at

Section 10.8 on Page 22. The agreement provides in

Section 10.8 that Sprint is responsible for

settlement and administration of inter~carrier

compensation. Correct?

A Correct.

Q And, again, this is not as Sprint acting as

Time Warner or any other cable company's agent, is

it?

A That is correct.

Q This means that Sprint intends to seek

interconnection agreements with ILECs in areas

76

covered by this application.

understanding?

Is that the correct

A Yes. 0708



Q But the interconnection agreements that

would be entered into would be in the context of the

provision of telecommunication services to end users

by the cable companies. Isn't that a true statement?

A Or any other Sprint retail services that we

may decide to deploy, yes.

Q Yes, but just confine yourself for a moment

to my question, and then I understand you have got

another side you want to bring up. I am trying to

here be very clear and precise that in 10.8, the

interconnection agreements would be in the context of

the provision of telecommunication services by cable

companies with which Sprint is a, quote, partner, to

use your term. Correct-?

A Sprint would enter into these

interconnection agreements for -- this is more

inclusive than local interconnection. This also

includes access charges as well, for the enablement

of the cable companies. So, for the local

interconnection aspect of that, for example, with

ALLTEL here in Lincoln, Sprint has an interconnection

agreement with ALLTEL. Sprint is responsible for

paying all reciprocal compensation for traffic

terminated to ALLTEL end users. Likewise, that

contract calls for ALLTEL paying Sprint for that

77
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1 local traffic usage.

2 Q And, in that instance, that payment to

3 Sprint is for usage by Time Warner customers, isn't

4 it?

5

6

A

Q

In that instance, yes.

And, that would be true in Southeast

7 Nebraska Telephone Company's instance, too, in the

8 same context. Right?

9

10

A

Q

Yes.

Are you able to describe for the Commission

11 the nature of the interconnection arrangement that

12 Sprint would seek from ILECs in connection with this

13 enabler activities?

14

15

A I --

MS. BARONE: I will just note an objection,

16 and then you can answer. This proceeding is about

17 certification not about interconnection.

18 MR. SCHUDEL: But he expressly opened this in

19 his direct testimony. So, I think I am entitled to

20 pursue it.

21 COMR. LANDIS: You are. Answer the question.

22 You may want to restate the question.

23 ono

24 By Mr. Schudel:

25 Q Do you recall my question?
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interconnection contract negotiations. I don't know

A What is the nature? The nature is going to
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A Go ahead and restate it.

Q What is the nature, if you know, of the

interconnection arrangements that Sprint would seek

from an ILEC in connection with its enabler

activities in the context of this expanded

certification that you are seeking?

A I don't want to be a stickler~ but by

arrangements, can you help me define arrangements?

We will -- let me just try and answer the question.

Q All right.

A We will enter into interconnection

agreements. We already have one with ALLTEL. We

will submit a bona fide request with, using your

example, Southeast Nebraska, to enter into

what the outcome of those negotiations will be.

Q But what will you be requesting? What is

the nature of the interconnection that you will be

requesting?

be a statement of terms and conditions for the

exchange of local traffic between Sprint and

Southeast Nebraska.

Q will you be seeking unbundled network

elements?

0711



A No.

Q Will you be seeking only reciprocal

compensation?

A Typically, those interconnection agreements

only address reciprocal compensation, yes.

Q You have used the ALLTEL example. Is that

the scope of the ALLTEL agreement to which you are

referring?

A ALLTEL is possibly broader than that. It

may include unbundled network elements and other

requirements, but, at this point in time, we don't

see the need for unbundled network elements with

Southeast Nebraska.

Q As an aside, rio you know whether the

existing agreement with ALLTEL that you have brought

up allows it to be used for the benefit of third

parties, such as Time Warner? Is it only for use

directly by Sprint?

A There are no restrictions to my knowledge.

ALLTEL understands the relationship between Sprint

and Time Warner Cable. To my knowledge, they have

never expressed a concern with that relationship in

the use of that contract.

Q In the submission of a bona fide request,

which I believe you have testified that your company

80
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may well do, for the purposes of enabling you to

provide enabler services, does Sprint take the

position that it would be a telecommunications

carrier as defined in the 1996 Act?

A Sprint itself? Yes.

Q What is the basis for that?

A Sprint is holding itself out as a common

carrier. We are providing both exchange access

services as well as services to Time Warner Cable

that we think falls within that definition.

Q To whom are you providing exchange access

in that context that you were just describing?

A To Time Warner Cable end users, to Time

Warner Cable, depending on who you see that customer

being to AT&T, to MCl, anybody else who terminates a

long distance call to a Time Warner Cable subscriber.

Q Section 10.16 of the agreement, if you can

refer to that on Page 23 and 24. Addresses rural

exemptions, does it not?

A Yes.

Q And, in fact, you addressed rural exemptions
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Q This Section 10.16 of the agreement provides

that Sprint will make efforts, quote, to negotiate

interconnection and other necessary agreements with

any ILEC that provides services to TWC homes past,

end of quote. In this regard, will Sprint request to

negotiate interconnection arrangements with ILECs

pursuant to Section 251(c) of the Act?

A Yes. We discussed this a little bit before,

limiting C to the interconnection terms and

conditions.

Q As I said, you have discussed on Page 5 of

your testimony, the rural exemption, under the 1996

Act. Could you please specifically identify .which

aspect of the rural exemption provided in Section

251(f) of the Act to which you refer at Lines 10

through 12 on Page 5?

A 251(f) (1) actually what I -- let me just

check. (Pause) 251 (f) (1) .

Q So, just to be clear, is it Sprint's

position that when it seeks an interconnection

arrangement with a rural ILEC, that it will comply

with Section 251(f) (1) (b) of the Act by giving notice

of the BFR to this Commission?
0714

A Yes.

Q And, thereafter, will it be the intention of



Sprint, if we ever reach that point, to participate

in an inquiry to determine whether the exemption

under 251(f) (1) (a) should be terminated?

A Yes.

Q Let me check. I may be able to avoid any

more references to the agreement. We may be able to

bring people back.

A Okay.

COMR. LANDIS: Let me know when you are

moving off of that area.

MR. SCHUDEL: I think I am, but just in the

interest of, what shall I say, trying not to have

people shuffling back and forth. Maybe Mark should

be given the opportunity if he has questlons

COMR. LANDIS: Mark, and then I am wondering

whether we should give Monica some redirect at that

time just so we clean the decks before we get

everybody back.

MR. FAHLESON: Just a couple of questions,

83

and ask those I have a couple -- I have like eight

questions -- so, if we can get those out of the way

and then give it to Monica if that is okay.

COMR. LANDIS: Okay, let us do that.

MR. FAHLESON: Sir, I just have a few

questions. 0715



Q In reference in your testimony, it is really

COMR. LANDIS: Oh, I think it is within the

confidential portion of the record anyway, and this

clear that there is currently an agreement between

84

0716treated under the protective order.

portion of the record will be confidential and

MR. SCHUDEL: I didn't expressly say that,

MS. MELTON: We are currently at a

MS. BARONE: Objection. That is proprietary

Q Okay, and that has been introduced into

CROSS-EXAMINATION

A That is correct.

A The

By Mr. Fahleson:

me ask, Ms. Melton.

scope of the proceeding. I am just wondering if you

don't want it submitted under seal or something. Let

proceeding.

negotiations -- what other negotiations are going on

right now. It is outside the scope of this

business information. It goes to what our

are you currently negotiating with?

companies or cable companies operating in Nebraska

evidence as Exhibit 8. What other Nebraska cable

Sprint and Time Warner. Is that correct?
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2

3

4

5

but that was my intention that we would, you know,

designate this portion as confidential.

MS. BARONE: It concerns me if we go into

business plans and we may even have prohibitions in

revealing that information which I don't have access

85

6 here. Other attorneys negotiate those agreements,

7 and there may be prohibitions in terms of what they

8 can reveal right now because that is sensitive and

9 proprietary business relationships. I think we are

10 going beyond the scope of what is necessary for

11 certification. We are going into what are Sprint's

12 business plans in the future, and that is way beyond

13 the scope of this proceeding.

14 MR. FAHLESON:_ I respectfully dlsagree. My

15 follow-up question is going to be dealing with the

16 arrangements, whether those arrangements are going to

17 be similar to what they are doing with Time Warner.

18 It is going -- if they call it a certain model,

19 whether it is going to be under a different model or

20 the same model. I think we have the right to know

21 whether that is going to be a different model

22 throughout the rest of the state of Nebraska or the

23 same model. 0717

24 COMR. LANDIS: Can't you ask that question

25 without knowing specifically what companies are



By Mr. Fahleson:

Q In Exhibit 7, in response to Question Number

5 in a non-confidential response, you at least

identified the USA companies as a company you are

currently negotiating with. Is that correct?

A We actually have a contract with USA

companies.

Q For what parts of Nebraska does that cover?

A I can't name the exchanges, but it is

around Central City.

model or principles of the Time Warner agreement?

Q What is that?

A Let me try to explain -- this may take a

couple of minutes. We have two models right now that

we are pursuing with the cable companies. One model

currently involved? I mean, your interests is

treated the same, I think.

MR. FAHLESON: Okay.

COMR. LANDIS: I think you can get what you

want without knowing specifically what company is

being involved here --

MR. FAHLESON: Okay.

86
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A As I stated, for our current contracts, yes.

is like the Time Warner Cable model in which Time

user customer is the equivalent of that under the

Q So, with respect to the USA companies

87

0719

Q Both in the prefiled testimony and

A Yes.

Time Warner contract.

elsewhere, you and Sprint's other witness have used

Q And, regardless of which model you use in

the future, but our current contracts, yes.

I don't want to speculate as to what might happen in

relationship?

end user customers is the same, correct, .meaning no

contract, your contact or relationship with the end

the state of Nebraska, Sprint's relationship with the

have been discussing as far as interconnection,

fundamentally the same.

inter-carrier compensation, etc, they are

switching functionality. In the context of what we

companies is one in which Sprint has all of the

It is done entirely by Sprint. The contract with USA

no switching functionality whatsoever of their own.

functionality. They actually have a switch of their

Warner Cable has some of their own switching

own. The other model is where the cable company has
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the term enabler. Would you agree with me that your

use of the term enabler is synonymous with wholesale

telecom or telecommunications service provider?

A Enabler probably goes broader than that.

Getting into the definitions of telecommunications

services, etc., there are other functions that we

perform for the cable companies that probably are not

considered telecommunications services.

Q Does your use of the term, enabler, involve

any provisioning of the service directly to an end

user customer?

A When you mean provisioning, are we involved

in the provisioning of the service?

Q Direct contact with the customer.

A No direct contact with the customer, no.

Q You would agree with me that at least under

your Time Warner agreement, Sprint has no obligations

with respect to customer service to the end user

customer. Correct?

A Time Warner Cable is the customer's point of

contact for customer service issues.
0720

Q So, your answer would be that

A We don't have contact with the customer fQr

customer service purposes, correct.

Q Time Warner, under this model, is ultimately



responsible for customer service to the end user

customer. Correct?

89

A Correct. I might just add again for

clarification, they have that ultimate

responsibility. There are obviously some of the

services that we provide that they would rely on in

providing that service, that customer service.

Q Right. But, again

A They have customer contact.

MR. FAHLESON: I have no further questions.

COMR. LANDIS: All right. I think we -- if

you want to redirect this testimony with respect to

the confidentiality, let us do it now.

agreeable to you?

MS. BARONE: That is fine.

REDIRECT EXAMINATION

By Ms. Barone:

Is that

Q I was just going to ask you one question.

It is really not confidential. The response probably

won't be confidential, but you have been asked

several times regarding the agreements. Whether the

agreements between cable partners are going to be the

same. Isn't that really going to depend on the

individual company and the relationship with that

0721



pursuing these without waiving our position earlier

COMR. LANDIS: We will go off the record for

Schudel is handling cross-examination at this point.

questions with regard to the amended application. I

90

0722By Mr. Schudel:

RECROSS-EXAMINATION

Q If you wish to refer to the amended

COMR. LANDIS: Back on the record. Mr.

COMR. LANDIS: Understood.

MR. SCHUDEL: Mr. Burt, I have a few

MS. BARONE: That is all I have.

(Off the record)

A Yes.

such services including any required advance payments

the terms and conditions under which it will provide

providing local switched service, Sprint will make

the appropriate filing with the Commission describing

Page 5, therein Sprint states, quote, prior to

application, which is Exhibit 2, Paragraph 17, on

stated.

might say in pursuing those, obviously, we have an

objection which the Commissioner overruled. I am

a minute.

company?
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Q Currently, today, does Sprint intend to make

A If Sprint is providing a retaii service that

A A --

MS. BARONE: Asked and answered earlier.

91

In this statement,

By Mr. Schudel:

MR. BURT: Ask it again, please.

COMR. LANDIS: Answer the question.

0723

Q To your understanding, does that mean a

A We will comply fully with the rules.

Q I can't give you an example on the context

A Well, I am going to generally say that -- I

any filing with the Commission describing its service

offerings in connection with its enabler activities?

requires a tariff, then, yes, we would provide a

tariff.

tariff?

understand what was meant by this.

of what your own application is. I am just trying to

glad to address that.

can't quote the specific rules, but anything that

to file. If you have a specific example, I would be

and/or deposits, end of quote.

this Commission requires that we file, we are willing

what is meant by, quote, appropriate filing?
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Q Currently, as of today, does Sprint intend

to make any filing with the Commission describing its

service offerings in connection with its enabler

activities?

A What type of filing?

Q Any.

A I am not aware of any that are required. If

any are requested, we will comply.

Q In your testimony on Page 4, Lines 3 through

7, which we talked about before in some degree, you

state that Sprint evaluates market entry alternatives

and that statewide certification shortens market

entry intervals. You specifically state that, quote,

it is in Sprint's best interest to be certified on a

statewide basis, end of quote. Isn't that correct

that that is what you stated?

A That is what I stated, yes.

Q Can you identify for me in Commission Rule

002.49 which is why we are here today governing CLEC

certification where the best interests of the

applicant are required to be considered by this
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Commission?

A I am going to make an assumption that it is

not there. What Sprint is seeking is the same

statewide certification that has already been granted

0724



1

2

3

4

5

6

7

8

9

10

11

11:=- 12\

13

14

15

16

17

18

19

20

21

22

23

24

25

93

to 50 or so other companies.

MR. SCHUDEL: You have answered my -- excuse

me. I would like to move that stricken after he

answered my question.

COMR. LANDIS: It will be stricken.

By Mr. Schudel:

Q As you continue your testimony on Page 4,

Line 11 through Page 5, Line 1, aren't you

effectively stating to the Commissioners that it is

more convenient than not to Sprint to have statewide

certification at this time so that you can enter into

other enabler transactions with other cable

companies?

A What were the line numbers again?

Q Four eleven through five one.

A No. Again, I think we covered this before,

but on Line 12, I am talking about a retail service.

MR. SCHUDEL: Let me allow you to just

answer my question.

COMR. LANDIS: Let him answer the question

and then 0725

MR. SCHUDEL: Well, it was a yes or no

question, and he did. So, I would ask that the

answer after his answer no be stricken.
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COMR. LANDIS: We are going to leave his

answer in as it currently stands.

By Mr. Schudel:

Q At Lines 17 through 20 on Page 4, you

describe that Sprint is in various stages of

negotiations, and that timely market entry is

important. You state, quote, therefore, having

statewide certification is important to meet this

goal. Isn't that correct?

A I state that, yes.

Q Now, you just were about to tell me about

these other 50 applications. So, let us go there.

Page 5, Lines 1 and 2. - You claim that Sprint only

seeks, quote, the same authority previously granted

to over 50 companies in the state of Nebraska, end of

quote. Can you name for me even one certificated

CLEC that sought certification in Nebraska for

wholesale provision of services to other carriers?

A Yes.

Q Who would that be? 0726

A A company by the name of Intrado.

Q And, you have the certification number of

the application to which you refer.

A C-2647.
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(Intervener Exhibit Number 10 was marked for

A My understanding that that was a certificate
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Q In the existing certification granted by

this Commission, Sprint in C-1386, it is correct,

isn't it, that your company was not granted wholesale

enabler certification? Isn't that true?

of public convenience and necessity.

Q Okay.

A Whatever that entails.

identification)

By Mr. Schudel:

Q Handing to you what has been marked as

Exhibit 10, which is identified as the order entered

by this Commission in C-1386, do you recognize that

document?

A Yes. I have not read it completely, but

that is what this document is.

Q So, in conjunction with your statement on

Page 5, Lines 1 and 2, that your company was seeking

the same authority granted to over 50 other

companies, you didn't even read your own company's

prior grant of certification. Is that your

testimony?

A Like I said, I recognize it as a document

0727
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that you stated. I will be happy to address anything

included in the document.

(Intervener Exhibits 11 and 12 were marked

for identification)

By Mr. Schudel:

Q Handing you what has been marked as

Exhibits 11 and 12, Exhibit 11 is a copy of the

Commission's order in the certification of AT&T as a

CLEC. Did you have occasion to review that order

before testifying today?

A I have looked at one AT&T order. I don't

know if there is more than one.

Q Do you remembBr reviewing that order before

today?

A Let me just -- I have looked at part of this

order, yes, C-1298.

Q And, if you will refer to Exhibit 12, which

is the MCI CLEC order, did you have occasion to

review that order?

A I have not reviewed the MCI order.

MR. SCHUDEL: I don't believe I made an offer

but I would offer Exhibits 10, 11, and 12 at this
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time.

MS. BARONE: Are you offering them for

0728



~~-

f
i ~

l,
1

2

3

4

5

6

7

8

9

10

11

~ 12

13

14

15

16

17

18

19

20

21

22

23

24

25

97

administrative notice or as evidence in this case?

If you are offering them as evidence, I will move to

or I would object to these being offered as evidence

in this case. It is all for the truth of the matter

contained in these documents.

MR. SCHUDEL: Whether it is by judicial

notice or by this witness' testimony at least as to

10 and 11 which he said he read at least in part, the

offer stands.

COMR. LANDIS: We are going to admit Exhibits

10, 11, and 12. That was raised in your direct

testimony -- rebuttal -- relevance here, and we are

going to go ahead and admit those exhibits.

(Intervener Exhibits Number 10, 11 and 12

were received in evidence. See Supp. Volume)

By Mr. Schudel:

Q Referring back to your testimony, Page 7,

Lines 9 through 11, you state that, quote, wholesale

service has always been a significant segment to

Sprint, end of quote. Has the applicant in this

proceeding, this legal entity that is applying today,

provided any wholesale local exchange services in

Nebraska prior to today?

A I, subject to check, I would say that Sprint

0729
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2

Communications Company LP has provided wholesale

services in Nebraska.

98

3

4

Q

A

To whom?

I can't identify -- I just want to clarify

5 my response. Wholesale services that I am talking

6 about here go beyond the scope of the wholesale

7 services that I am talking about with Time Warner

8 Cable or USA companies.

9 Q For example, interexchange service or

10 wireless service?

F-=
\

\

11

12

A

Q

Interexchange -- yes.

That is why I specifically asked the

13 question as I did because I assumed that, but, I

14 guess my question, my fDllow-up to your believe that

15 the answer was yes, would those then have been

16 offered -- those wholesale local exchange services

17 have been offered in the previously certificated

18 service area under C-1386, which would be Qwest, .

19 ALLTEL, United, now Citizens --

20 A Well, if it is wireless, it would be where

21 we are licensed. We are not certified to provide

22 wireless. If it is --

23 Q But my question was local exchange services.

24 I was trying to get us back on that track.

25 A We well, let us be clear. To this point
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in time, we have not provided wholesale services that

we are trying to provide for the cable companies at

this point in time.

Q That was my first question. Thank you. At

Page 7, Lines 19 through 22, you generally describe

the services that Sprint proposes to provide to Time

Warner as an enabler. Correct?

A Generally, yes.

Q Without those services, Time Warner cannot

provide the service that it proposed in Application

C-3228. Isn't that correct?

A 1--

MS. BARONE: Objection. Calling for a

question regarding what_ Time Warner can or cannot do.

This proceeding is about what Sprint is providing.

COMR. LANDIS: That is overruled. Answer the

question.

MR. BURT: If Time Warner Cable doesn't get

the aspects of the service that Sprint provides from

Sprint, they would have to do it themselves or they

would have to get it from some other entity.

0730

By Mr. Schudel:

Q Unless they did that, they couldn't provide

the service they propose in C-3228. Isn't that
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correct?

A I would say that the basis of --

MR. SCHUDEL: Excuse me. I am asking a yes

or no --

COMR. LANDIS: Let us ask the question one

more time, and then be as responsive as you can.

MR. BURT: I am trying to.

COMR. LANDIS: Let us keep this on a civil

level here.

By Mr. Schudel:

Q Without these services that you describe at

Page 7, Lines 19 through 22, of your direct

testimony, and as you stated, unless Time Warner

obtained those from a third source or somehow

provided them themselves, Time Warner could not

provide the services to the end users that it

proposes in its application. Isn't that correct?

A Time Warner Cable is relying upon Sprint to

enable them to provide their local and long distance

voice service.

MR. SCHUDEL: I have no further cross.

COMR. LANDIS: Mr. Fahleson?
0731

MR. FAHLESON: No further cross.

COMR. LANDIS: All right. Ms. Barone, any
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redirect?

FURTHER REDIRECT EXAMINATION

By Ms. Barone:

Q On that last line of questioning, when you

were asked whether Time Warner could provide services

without the services Sprint is going to provide, you

don't know one way or the other whether they could or

not, do you?

A Not really.

Q They could go to another carrier and get

that. Correct?

A They could go to another carrier.

Q And, you don't know if they have all of the

mechanisms in place to provide those services or not,

do you?

A No, I don't.

Q You don't work for Time Warner, do you?

A No, I don't.

Q You work for Sprint. Correct?

A That is correct.

Q And, the application before us today is

Sprint's application for statewide certification.

Correct?
0732

A That is correct.

Q Are you aware that Qwest Corporation has



MS. BARONE: You asked about statewide

certification.

about --

statewide certification in Nebraska?

O~3

shown

Correct?

question because as has already been stated

A If --

MR. SCHUDEL: I am going to object to that

Q Now, Mr. Burt, just finally, the reason

COMR. LANDIS: I will sustain the objection.

A Yes, I am.

MR. SCHUDEL: I object, and move that answer

COMR. LANDIS: I think this Qwest authority

By Ms. Barone:

MR. SCHUDEL: I never brought up Qwest once.
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MS. BARONE: But you asked for statewide

wholesale product that you described today.

One is to provide -- to be able to provide retail

services in the future, and also support the

Sprint is seeking statewide certification is twofold.

certification which opens the door for statewide

certification, and he brought in several and he asked

probably is beyond the scope of the --

be stricken. It clearly goes beyond the scope of

anything I asked on cross.
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1 both in the answers to the data request and the
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2 prefiled testimony, that is not his testimony. This

3 whole concept of retail service is an after the fact

4 situation that was never mentioned, never mentioned,

5 in this testimony.

6

7 are --

MS. BARONE: It is all in his testimony. You

8 MR. SCHUDEL: Point me to the line, please.

9 MS. BARONE: We talked about it. He

10 testified on cross-examination regarding the retail

11 services on what it meant on Page 4 at Lines 12

12

13

14

through 14. He testified to that.

COMR. LANDIS: Line what?

MS. SCHUDEL: ~welve through 14, Mr.

15 Commissioner, and there is absolutely no mention

16 whatsoever of retail service there, none.

17 MS. BARONE: I think we are going -- he has

18 answered that question and we will leave it at that.

19 Local market entry alternatives.

20 COMR. LANDIS: I am going to sustain the·

21 objection. We had your testimony. Any other

22 questions? Redirect?

23

24

0734
MS. BARONE: No, thank you.

COMR. LANDIS: Okay. Ms. Melton, do you have

25 any questions from the staff?
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A There has been some correspondence between

enter into negotiations- until we are certified or are

bona fide request, and that they didn't see a need to

0735

not believe that the rural exemption is an

Q I believe it was your testimony that you do

Q Do you intend to file with the Commission

Q Has Sprint made any bona fide requests

Q To rural companies.

A To rural companies?

INTERROGATION

MS. MELTON: Just a few.

By Ms. Melton:

A The interconnect -- yes. We would submit

Commission, yes.

those interconnection agreements for approval by the

several days.

any agreement entered into with rural or other

carriers with respect to handling local traffic?

fide request I am going to say within the next

seeking certification. We intend to submit that bona

Sprint and Southeast Nebraska. The latest

claim that that -- what Sprint requested was not a

correspondence was from Southeast to Sprint. They

for interconnection to date?
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appropriate issue to be raised at this time, during

this proceeding.

A I would agree with that. It is not

appropriate at this time.

Q When would you anticipate that rural

exemption issue being --

A Per the Telecom Act, once we submit the

bona fide request to the rural company. Then, it is

incumbent upon them to try to invoke their rural

exemption status which would result in a proceeding

before this Commission.

Q Are there any agreements that you would

anticipate entering into with rural carriers that

would not be brought before this Commission -- would

not be filed with the Commission?

A I can't think of any off of the top of my

head. No, I can't think of any.

Q Does Sprint intend to provide any IP

services itself in the area for which you are seeking

certification for, IP --

A Oh, Voice over IP? We have no current plans

to do so. 0736

Q And, does Sprint intend to collect and remit

to Universal Service charges to the Commission?

A It is federal or state?



1 Q The state.
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2 A The state. It is my understanding that the

3 state fees are based on retail revenues. So, to the

4 extent Sprint would have retail revenues, then, yes,

5 we would.

6 MS. MELTON: That is all I have.

7 . COMR. LANDIS: Do you have any clean-up

8 questions after the staff?

9 MS. BARONE: No.

10 COMR. LANDIS: All right. Commissioner

11 Johnson, do you have any questions of this witness?

12

13

COMR. L. JOHNSON: No.

COMR. LANDIS: I have no questions. You are

14 excused, Mr. Burt. Thank you for your testimony

15 today and your patience. It has been a long day for

16 you.

17 (Witness is excused)

18 MR. BURT: Thank you.

19 COMR. LANDIS: Let us take about a six minute

20 break here.

21

22

(Off the record)

COMR. LANDIS: Back on the record.

0737

I think

23 there was some questions in your mind about what was

24 admitted and what was not. With respect to Exhibit

25 4, which was the prefiled testimony of Mr. Burt,
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MR. SCHUDEL: That is all right with me.

When you say all the rules, are you talking about the

telecom rules or which rules?

MS. BARONE: The procedures as well as the

telecommunications rules.

well, we are admitting everything in his testimony

that we haven't previously on the record sustained an

objection to. Is that sufficient for your purposes?

(Applicant Exhibit Number 4 was received in

evidence. See Supp. Volume)

In other words, there was several lines of

pages and lines that we did not sustain the

objection. There were several that we overruled the

objection to. So, it is only what -- we are only

admitting those objections that we overruled. I

think that states what we haye done here. Are there

any objection to Exhibit 6? That will be admitted

into evidence. Do you want to be heard on Exhibit 9?

(Intervener &xhibit Number 6 was received in

evidence. See Supp. Volume)

MS. BARONE: I would just make sure that -

can we take official notice of all the Commission's

Rules? That way, we don't have to go through this

process.
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COMR. LANDIS: That is judicial notice of all

of the Commission rules of procedure and rules

3 dealing with telecom. Anything else you show that

4 has not. been -- yes, we are accepting Exhibit 9.

5 (Intervener Exhibit Number 9 was received in

6 evidence. See Supp. Volume)

7 MS. BARONE: May I ask one question? Is the

8 prehearing order identified as an exhibit?

9 COMR. LANDIS: I think we made that Exhibit

10

11

12

13

14

3, didn't we? I think we put that in because it is

notice of the hearing we are having today, yes.

MS. BARONE: Thank you.

COMR. LANDIS: That is in the record, in the

evidence. Okay. Does -that take care of everything,

15 Exhibit 1 through 12? Okay.

16 (Dr. Staihr was sworn in by Commissioner

17 Landis) .

18 COMR. LANDIS: Very well, sir. Will you

19 state and spell your name for the court reporter?

20 DR. STAIHR: My name is Brian K. Staihr,

21 B-r-i-a-n K. S-t-a-i-h-r.

22 (Applicant Exhibit Number 5 was marked for

23 identification)

24 0739
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DR. BRIAN K. STAIHR

Testifies as follows on:

DIRECT EXAMINATION

By Ms. Barone:

Q Dr. Staihr, by whom are you employed, and in

what capacity?

A I am employed by Sprint Corporation and I am

Senior Regulatory Economist.

Q Do you have a copy of your prefiled

testimony that has been previously marked as Exhibit

5?

A Yes, I do.

Q Do you have any corrections to your

testimony?

A I have just one correction. A little one on

Page 9. It is on Line 8. The word that is currently

on the page is inefficiency. The word it should be

is efficiency.

Q With that correction, if I were to ask you

the questions contained in your prefiled testimony

today, would your answers be the same?

A Yes, they would. 0740

MS. BARONE: Commissioner Landis, I would ask

that Dr. Staihr's Exhibit 3 be admitted into evidence

at this time.



1 MR. SCHUDEL: And, I will follow the same
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2 procedure as before. I would object, and I don't

3 know that we have an alternative other than the

4 recommendation of Angela. I would be happy to

5 distribute, as I did before, my list of objections if

6 you wish to proceed in that way.

7 COMR. LANDIS: Okay. We will go off the

8 record for just a minute and we will talk about how

9 we want to handle this.

10 (Off the record)

'~

11

12

COMR. LANDIS: Back on the record. So, that

it is clear in the record, what we have before us is

13 Dr. Staihr's prefiled testimony. At this point, we

14 are going to admit into. evidence all of his prefiled

15 testimony excepting those portions which we have

16 objections to and which mayor may not be sustained.

17 So, those are the only parts of this evidence that is

18 in question at this point. Then, we will go through

19 and we will take the language that is in question.

20 The language will be read by the witness and then Mr.

21 Schudel or Mr. Fahleson will pose their objections.

22 Ms. Barone can answer that. We are going to rule on

23 it and then move to the next portion of his testimony

24 that Mr. Schudel finds objectionable. Is that -- are

25 we all in agreement on that? Ms. Melton, do you
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think that -- rather than taking another break and

going and listening to -- so, back on the record, and

so, let us go first. I think we ought to put Mr.

Schudel's list of objections by page and line in the

record.

MS. BARONE: I thought we were going to do

that -- after I ask the question, he reads the

answers, then, this

COMR. LANDIS: Okay, whatever. I just want

it clear at some point exactly what we are talking

about here. Let us go ahead with the first one,

which is Page 4, Line 6 through Line 18.

By Ms. Barone:

Q The question, Dr. Staihr, is when

considering Sprint's application, what should the

Commission look for as general guiding principles?

A Following the passage of the 1996 Telecom

Act, this Commission --

MR. FAHLESON: I just wanted to -- my

objection for the record at this time. I object to

the extent that Dr. Staihr is going to testify about

legal conclusions, legal matters, which represp-nr

hearsay which are not properly before this

Commission. So, that any reference to what this

0742
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Commission decided or previous FCC orders or ruling.

MR. SCHUDEL: Just so I don't interrupt him

all the time, I am going to put my objection at the

close of his testimony, you know, the portion, and

move to strike, so, that way, we can get them into

the record.

COMR. LANDIS: Okay. All right, go ahead.

DR. STAIHR: Following the passage of the

1996 Telecom Act, this Commission in 1997 stated its

intentions to embrace and adopt the pro-competitive

policies of the Federal Telecommunications Act of

1996 because of the strong likelihood that benefits

would flow from a competitive environment. These

pro-competitive policie~ were succinctly stated by

the FCC in its First Report and Order in DD Docket

96-98, the Local Competition Order, when the FCC

affirmed that, in implementing the Act, its goal was

not only to remove impediments to competition, but to

affirmatively promote effective competition rather

than perpetuate a system of shielding telephone

companies from competition and protecting them
0743

against competitive entry. As the Commission

considers Sprint's application, it should be guided

by the FCC's acknowledgment that the regulation of

telecommunications has undergone, in the FCC's words,
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a fundamental change since the 1996 Act.

MR. SCHUDEL: At this point, then, I would

interpose my objection to Lines 6 through 18 that Dr.

Sta~hr has just read. I would state that objection

on the irrelevancy of the testimony. Also, upon the

recitation of legal authorities. Obviously, this

reads like a legal brief. The controlling Nebraska

law is that, as I cited this morning, in the case of

Heistand vs. Heistand, 267 Neb. 300, expert testimony

concerning a question of law is generally not

admissible. Furthermore, in the case of Schafersman

vs. Agland Co--op, 262 Neb. 215, which is the case in

which our Nebraska Supreme Court adopted the so-

called Daubert Standard which is a well known

standard under Federal Rule of Evidence and State

Rule of Evidence 702 whereby the use of expert

testimony is to be judged and limited. The court

said following under the standard of helpfulness

required by Nebraska Evidentiary Rule 702, the court

may exclude an expert's opinion which is nothing more

than an expression of how the trier of facts should

decide a case or what result should be reached on any

issue to be resolved by the trier of fact.
0744

Certainly, by reading from these -- the former

opinion of this Commission as well as the FCC First



the FCC's order as well as the Commission's order. I

114

upon which Dr. Staihr can make a policy or assert his

He is not drawing a legal conclusion. He is making a

ous

MR. SCHUDEL: Now, she is making another

I don't know if she intended to offer the

COMR. LANDIS: Okay. I think in this case,

First Report and Order. If she is, I will speak to

that, but I think that is a separate issue.

offer.

will ask that you take judicial notice of those

MS. BARONE: As Dr. Staihr's testimony

orders.

MR. FAHLESON: We would join in that

policy statement based on the policies enumerated in

policy decisions. Therefore, this is not improper.

Commission, and the opinions of the FCC upon which

for Sprint. He is merely citing an opinion of this

he works with and reviews the Telecommunications Act

this Commission can take judicial notice, and also

country which enables him to make policy decisions

reveals, he is in the policy group within Sprint and

and rules and orders of Commissions throughout the

objection.

Report and Order as it is disposed in the footnotes,

as Mr. Fahleson pointed out, this is nothing more

than a recitation of legal authority.
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you are an expert in the area of economics, a PhD in

economics. I think this is -- this testimony here

really goes to legal matters more than matters

dealing with economics. I think in light of that, we

are going to sustain the objection to your testimony

found on Page 4 and on Lines 6 through 18 ending with

the 1996 Act. We will strike that testimony. Now,

where do we move from there?

MR. SCHUDEL: The next objection was to the

following sentence, if Dr. Staihr wants to read that.

DR. STAIHR: While it is understandable that

an incumbent local telephone provider might prefer

not to have the local market open to competition,

such a market environment is clearly contrary to the

pro-competitive policies this Commission referred to

in 1997.

MR. SCHUDEL: My objection as shown in th~

sheet that I handed out is that that testimony which

focuses on what an incumbent local telephone provider

unnamed as to specifically who might prefer lacks

proper and sufficient foundation. It is speculative

because this witness, as he has already testified,

works for Sprint, not for, quote, an other incumbent

local and telephone company provider. It is improper

legal conclusion which should not be accepted for the
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reasons I earlier stated with reference to the cases

I cited.

MS. BARONE: Still, again, these are --

although Dr. Staihr is an economist and he works in

the Regulatory Policy Group, he is not defined

specifically as an economist. He advises the

corporation on policy issues based on decisions of

the FCC and Commissions in his job. Based on his

experience in the industry, he is able to make these

statements. That is why he has been proffered here

today.

COMR. LANDIS: Okay. With respect to the

objection on Dr. Staihr's testimony found on Lines 18

to 21, I am going to oVBrrule the objection. That is

basically dealing with market, the marketplace, and

that is what we expect a Phd in economics to

understand. Page 5, Lines 2 through 5.

DR. STAIHR: Has this Commission identified

the benefits of such competition? Yes. The benefits

of such competition that this Commission cited in the

1997 Opinion and Finding include, but are not limited

to, improved efficiency, accelerated deployment of

innovations, improved customer service, and
O~7

additional choices for consumers.

MR. SCHUDEL: And, the objections on my sheet
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or recitation of legal authority, the entirety of the

sentence he just read is premised upon the C-1386

decision which, as an aside, is in the record. So,

to the extent that it is any help to the Commission,

this testimony is not needed. It is duplicative.

MS. BARONE: I don't see a reason to strike

it if it is merely citing to something that is

already in the record. It takes it out of context

and it takes his testimony out of context. I would

ask that it remain in.

MR. FAHLESON: We will join Mr. Schudel's

objection. I will also note that had Dr. Staihr said

it is my opinion as an economist that the benefits of

competition are quite -~ he didn't do that. What he

said was he was quoting hearsay testimony or orders

of this Commission. It was insufficient foundation

for that.

MS. BARONE: He is merely citing the

authority of the Commission.

COMR. LANDIS: Again, I think this is

testimony that deals with economics and the 0748

marketplace and competition. We are going to let

that, and, as a matter of fact, that order, as Mr.

Schudel points out, is part of the record today. So,

we are going to overrule the objection, the language
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MR. SCHUDEL: And, I object to that testimony
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found on Page 5, Lines 2 through 5. So, we will --

ending with the phrase, choices for consumers. The

next language and questions found on Page 11, Lines

11 through 14.

DR. STEIHR: To the extent that the

Commission has granted CLEC applications for over 50

other carriers upon demonstration of sufficient

financial resources, sufficient technical competency

and sufficient managerial resources, it is in the

public interest that the Commission should do so for

Sprint.

and move to strike it on the basis that it lacks

proper and sufficient foundation. Other than the

orders that were offered and received previously,

none of these 50 so-called precedential orders are

included in the record. This assumes facts not in

evidence concerning those, and it is hearsay as

relates to these supposed 50 applications and that

there can be adduced from those 50 applications that

Sprint's application is in the public interest.

There is no precedent tie whatsoever there.

MR. FAHLESON: We join in that objection.

MS. BARONE: This has already been admitted

into the record. Therefore, there is no need to

0749
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strike this at this time. Dr. Staihr certainly can

reference those other applications and counsel for
•

the interveners can make its legal arguments in its

brief.

MR. SCHUDEL: And, I might just add, because

you made the ruling in Mr. Burt's case, this is being

offered for an entirely different purpose. He is

tying it to public interest, and Mr. Burt didn't even

testify on public interest. So, my objection stands.

It is not proper under these circumstances that I

described before.

COMR. LANDIS: Okay. I am going to sustain

the objection here. I am not sure this has anything

to do with economics. ~he determination of public

interest is something this Commission is going to

have to determine. In any event, the objection is

sustained and the -- Mr. Staihr's testimony found on

Page 11, Lines 11 through 14, will be stricken from

the record. Now, let us move to the same page to

Lines 16 through 23.

DR. STAIHR: Second, because this Commission

is charged with promoting diversity in the supply of

telecommunications services by the Nebraska

Legislature, we must assume that the Commission's

decision to embrace and adopt the pro-competitive

o~o
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policies of the 1996 Act is consistent with this

legislative mandate and therefore in the public

interest. Because those policies go beyond merely

allowing competition to promoting competition, and

because granting Sprint's certificate will enable the

provision of competitive local telephone service in

Nebraska, granting Sprint's application is in the

public interest.

MR. SCHUDEL: And, I object to that and move

that those lines be stricken based upon the lack of

proper and sufficient foundation. He is quoting from

or referencing to the legislative policies of this

state. Again; that is legal, and that is not

economic. He suggests that there is a necessary tie

between legislative policy and the Commission's

decision, unnamed decision, by the way, so, there

isn't any foundation laid for what he is referring

to. It is speculative testimony.

MR. FAHLESON: Join in the objection and note

perhaps the word being focused on is we must assume.

So, what he is asking is an assumption based upon

some Commission decision which is his legal

interpretation, but there is insufficient foundation
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MS. BARONE: And, as counsel for interveners
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noted earlier, Dr. Staihr is an economist and he is

testifying on the public interest. He need not

and, he is also a policy witness in this case.

Therefore, he need not be restricted to just theories

of economics. He certainly can cite to legislation

in his opinion with regard to whether this

application is in the public interest.

MR. SCHUDEL: I might just add under the test

of the Daubert case which the Supreme Court adopted,

another quote is probably relevant here. Quote, and

this is from the Schafersman decision, when an

expert's opinion on a disputed issue is a conclusion

which may be deduced equally as well by the trier of

fact with sufficient evidence on the issue, the

expert's opinion is superfluous and does not assist

the trier in the understanding of the evidence or

determining the factual issue. Public interest is

for this Commission to determine and not Dr. Staihr

to determine.
0752

COMR. LANDIS: Superfluous -- well,

superfluous isn't the same thing as objectionable.

It is just gratuitous. It is more something -- as I

understand what you just read to me --

MR. SCHUDEL: In the context of Daubert, and

had we had a Daubert hearing here, if it is
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DR. STAIHR: Third, because as the Commission

MS. BARONE: Again, the witness is testifying
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superfluous, it would be excluded.

COMR. LANDIS: I don't have that in front of

me.

to his opinion, and the policy based. on Nebraska

legislation. That is not superfluous. That is an

opinion based on the law. Although, he is not a

lawyer, he is a lay person who has made policy

recommendations to Sprint in his capacity or in his

position at Sprint. Therefore, he may review the

laws of the state of Nebraska in forming his opinion.

COMR. LANDIS: I think in this case, I am

going to sustain the objection based on the fact that

it is based on foundatiDn. You talk about the

Legislature has said and the policies are referred

to. I don't think there is adequate foundation to

admit that language and therefore I am going to

sustain the objection with respect to Dr. Staihr's

testimony found on Page 11, Line 16 and concluding on

Line 23. Finally -- I guess we have two more. Page

12, Lines 1 through 6.

has pointed out, competition helps bring about, one,

increased customer choice, two, innovation, three,

efficiency, and, four, improved customer service.
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Sprint's role in enabling the provision of

competitive local telephone service will help to

bring about those very things. Therefore, granting

Sprint's application is in the public interest.

MR. SCHUDEL: To try and be a bit conserving

of our time, everything that has been advanced by Mr.

Fahleson and myself with regard to the prior Page 11,

Line 16 through 23, I believe is equally applicable.

We object to this, and would ask that it be stricken.

MR. FAHLESON: Join in that objection.

MS. BARONE: Dr. Staihr is an economist and

he is certainly qualified to testify regarding

increased customer choice innovation basically and

improve customer service. If you are objecting to

therefore granting Sprint's application is in the

public interest, that is the ultimate conclusion.

Yes, the Commission will rule on that. Certainly,

Dr. Staihr can testify as to whether these items are

in the public interest.

COMR. LANDIS: With respect to the objection

to Dr. Staihr's testimony, Page 12, Lines 1 through

6, I am overruling the objection. That testimony

will remain in the record and be admitted into

evidence here. Finally, we have Page 12, Line 8

through 14.
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DR. STAIHR: Fourth, granting Sprint's

application is in the public interest because it will

safeguard the rights of consumers by helping to move

toward a robust market environment where consumers

are not captive to monopoly providers. It will

preserve and advance universal service by enabling

the offering of additional services from additional

providers to additional customers. It will help to

ensure the provision of quality telecommunications

service at just, reasonable and affordable rates.

MR. SCHUDEL: And, we object to that

testimony as noted on our list. That testimony lacks

proper and sufficient foundation. It is clearly not

only a legal conclusion, but it is a legal conclusion

on the ultimate decisions and findings that this

Commission has to make. His words in Line 9, Page

12, safeguards the rights of consumers are absolutely

the same words as used in Rule 002.49(b) (1) (b). His

words, preserve and advance universal service which

are also absolutely conclusiary, you won't find any

factual evidence offered by him before this statement

are the words of Rule 002.49 (b) (1) (a). The words

ensure the provision of quality telecommunications

services are again the conclusion that this 0755

Commission has to evaluate under 002.49(b) (1) (c). It
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4
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6

7

is speculative and it is not proper testimony even

for an economic expert.

MR. FAHLESON: I would join in that

objection.

MS. BARONE: With regard to Lines 8 through

9, he is explaining why or he is providing the

economic reasons for safeguarding the rights of
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8 consumers. He says, by helping to move toward a

9 robust market. Therefore, although he is citing the

10 rule, he is explaining why granting Sprint's

11 application will safeguard the rights of consumers,

12 preserving and advancing of universal service by

13 enabling the offering of additional services. Again,

14 he is explaining why. By granting it, he -- will

15 help ensure the provision of quality

16 telecommunications services. You can't look at this

17 in a vacuum. You have to look at this in total. So,

18 therefore, I think that -- he may have cited two

19 rules, but then he explained why -- he explains how

20 those rules are being or factually how those rules

21 are being meant.

22 MR. FAHLESON: Giving someone a Phd doesn't

23 give them the authority to make this Commission's

24

25

decision for them.

MS. BARONE: And, he is not making the

0756



You have offered this?

interest.

evidence. I think I did offer it earlier.

MS. BARONE: I would like to offer it into

0757DR. STAIHR: Okay.

Dr. Staihr.

cross-examination of Dr. Staihr. You are under oath,

you for pointing that out. So, we are now starting

and Mr. Fahleson have raised their objections. Thank

done with direct. We are now in cross. Mr. Schudel

COMR. LANDIS: Okay. Well, with respect to

it subject to

MR. KISTLER: My recollection is you accepted

COMR. LANDIS: Subject to the -- so, you are
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you -- I guess that is right. You have concluded.

to go ahead and start on your direct testimony. Are

testimony in the record. I think with that, we need

what have you, so, we are going to leave that

principles, robust market, monopoly providers and

appears to me that he reached those based on economic

14, we are going to overrule the objections. He

reaches certain conclusions in his testimony. It

his testimony found on Page 4 (sic), Lines 8 through

authority. He is stating the reasons why the

Commission should find that this is in the public
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CROSS-EXAMINATION

By Mr. Schudel:

Q Dr. Staihr, you stated the purpose of your

testimony is to explain why the grant of this

application is in the public interest. That is the

primary thrust of your testimony, isn't it?

A Yes, sir, it is.

Q And, you are familiar with Commission Rule

249(b) (1) and that it sets forth the factors which

minimally are to be considered by the Commission in

determining the public interest?

A Yes, I am familiar with it, and that it is

not an exclusive list and that they could also

consider other things.

MR. SCHUDEL: For I hope ease of reference

in the record, I have made a copy of a portion of

2.49. I would just ask your guidance since we have

now -- I didn't anticipate that the whole ~ules would

be judicially noticed. Would it be helpful to mark

this or do you want to dispose of that?

COMR. LANDIS: You want to distribute these

now?

MR. SCHUDEL: This is simply a portion of

2.49.

0758
COMR. LANDIS: Sure.
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MR. SCHUDEL: And, now, that we have received

them all, do you have a copy of the rule with you,

sir?

DR. STAIHR: I have a copy, yes. It is about

three pages long. I don't know if it is the whole

thing.

COMR. LANDIS: I am not sure what your

question is, Mr. Schudel.

By Mr. Schudel:

Q Do you have Rule 004.29? Is that what you

have?

A Yes.

Q Then, I won't trouble you with this copy.

On Page 3, Line 21 through 4, Line 2, you state,

quote, Sprint will initially serve as an enabler in

the provision of local exchange service by providing

transport, switching and interconnection to wholesale

customers to be used in the origination and

termination of local and long distance traffic, end

of quote. Do you agree with Mr. Burt's

characterization that was previously provided that an

enabler is essentially a synonym for wholesaler?

A Yes, I agree with that.
0759

Q Do you have any factual information



state there that Sprint's function as an enabler will

testified to?

that. Is it correct that none of the claimed

A Your statement was incorrect. I believe

129

0760
By Mr. Schudel:

Q Is it correct that none of the claimed

MS. BARONE: Can you restate the question?

A We1l--

produced absent a partnering relationship with cable

benefits acting as an enabler will be helped to be

Q Moving to Page 5, Lines 2 through 7, you

Q Substitute help produce. I will restate

A That was pretty much Mr. Burt's testimony.

companies as stated by Mr. Burt?

that was your word. That word isn't on the page.

you said that I stated we would create, I believe

term, relationship with cable companies as Mr. Burt

created absent the partnering, to use an earlier

benefits from Sprint acting as enabler will be

you is isn't it correct that none of the claimed

create the benefits you identify. My question for

within the scope of Mr. Burt's testimony?

to providing services or was that limited to being

concerning the business plans of Sprint with regard
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benefits from Sprint acting as an enabler will be, to

use your term, helped to be produced absent a

partnering relationship with cable companies as has

been described by Mr. Burt?

A No, that is not true, because the~e are the

benefits of competition in any form.

Q But your testimony that I am referring to is

in the context of Sprint acting as an enabler, is it

not?

A My testimony is that line says what the

benefits of competition are in any form.

Q Your statement is Sprint's_function, Line

5, Sprint's function as an enabler in the provision

of basic local services- will help produce these

benefits for consumers in Nebraska.

A Yes.

Q You are testifying that your context there

is not as an enabler?

A That sentence, it is.

Q That is what I was referring to.

A Oh, I am sorry. I thought you were talking

about the benefits.

Q The words, help produce, are in that Line 6.

So, do you agree with the question that I asked

before, then?
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MS. BARONE: Asked and answered.

MR. SCHUDEL: It wasn't asked and answered.

He had another question in mind.

COMR. LANDIS: That is right. Ask the

question and you give the answer. Let us move on.

Let him ask the question, and then we will get to

your answer.

By Mr. Schudel:

Q We focus now on Page 5, Lines 5 through 7.

A Yes, sir.

Q All right. In that context, is it correct

that none of the claimed benefits from Sprint acting

as an enabler will help to be produced absent a

partnering relationship with the cable companies as

described by Mr. Burt?

A That is true.

Q So, standing alone, Sprint's proposed

enabler services do not benefit consumers, do they,

standing alone?

A I don't understand the concept of stand

alone enabling. Enabling assumes another party.

Q Isn't it also correct that without Sprint,

enabler services or cable companies such as Time

131
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Warner lacks the capability to provide the services

to --

MS. BARONE: Objection, leading.

MR. SCHUDEL: What do you mean? I am

entitled to lead on cross. I didn't even get my

question completed.

COMR. LANDIS: Well, now

MS. BARONE: I am sorry. I had another

objection in mind.

COMR. LANDIS: Ask the question, and then you

may pose your objection.

By Mr. Schudel:

Q Isn't it corrBct that without Sprint's

enabler services, a cable company, such as Time

Warner lacks the capability to provide the service to

consumers that it proposes?

A No, because they could get those services

from another company.

Q The point being they have to have services

from someone else, some third party.

A Or produce them themselves.

Q Page 6, Lines 16 through 19, you state your

opinion concerning the connection between customer

preference and public interest. The customer to 0763
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COMR. LANDIS: Of our rules. I don't know if

witness has not seen these, I will ask the Commission

(Intervener Exhibit Number 13 was marked for

0764we have done anything with previous orders.

already taken judicial notice of all --

MS. BARONE: I believe the Commission has

that?

COMR. LANDIS: Do you want to be heard on

MR. SCHUDEL: At this point, since the

A Not at all.

A That is correct. It is the end user.

Q I have given you a copy marked as Exhibit

brought up by Mr. Burt in his testimony.

to take judicial notice of these records which were

your testimony?

marked as Exhibit 13 in connection with preparing

13 of the application of Intrado Communications,

Inc., and the order entered by the Commission in

either the application or the order that has been

Application C-2647. Do you have occasion to look at

not correct?

identification)

testimony is a member of the general public. Is that

you continue on Pages 7 and 8 of your prefiled

which you refer in these lines and the response that

~~
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MS. BARONE: Then, I would ask that the

Commission take judicial notice of all of the orders

that it has granted or where it has granted statewide

certification in the state of Nebraska.

MR. SCHUDEL: I obviously have to object to

that. This will be part of her direct case. We went

through all of that this morning. She did not pre

identify those. This was brought out in the course

of my cross-examination, and, in the interest of

having a complete record, so that the Commission can

refer to what Mr. Burt was referring to, I am making

this offer.

COMR. LANDIS: I think --

MS. BARONE: I- am not sure that every exhibit

identified today has been pre-identified. I don't

think there is any prejudice to this.

COMR. LANDIS: No, and this hasn't been pre

identified. On the other hand, it was your witness

that brought it up and used it, I think, in support

of whatever point he was trying to make at the time.

I think just to make the record complete, I don't

know that anybody is prejudiced by admitting that,

and we will.

(Intervener Exhibit Number 13 was received

in evidence. See Supp. Volume)
. 0765
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But we are not going to take all of our orders

specifically referred to by your witness. We will

put it in the record. You testified that you have

not read it. So, we don't need to have any more

questions on that. So, we are going to let that come

into the record. That will be, by the way, Exhibit

13. That is the Intrado.

MS. BARONE: Commissioner Landis, could I

just note for the record. Mr. Burt -- that was

elicited on cross-examination in terms of the

Intrado. He did not specify that specifically in his

testimony.

MR. SCHUDEL: He testified on cross that was

one of the 50 that he referred to. I asked him

whether there was any of the 50 that referred to

wholesale, and he identified Intrado. That was the

context.

MS. BARONE: In interest of fairness, I would

ask that all of the orders would be noticed.

COMR. LANDIS: Well, I am going to -- I am

not going to put alISO applications -- in fact, I

think our rule on testimony here where I --

MS. BARONE: I am not asking that they be

admitted, sir. I am asking that they be judicially

noted. That is all.
. 0766
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page.

telecommunication service only if this application is

By Mr. Schudel:

Q Dr. Staihr, you mentioned you had a copy of

Rule 2.49(b), and if you could make reference to

that, I have some questions with regard to that. If

you will refer to Rule 002.49 (b) (1) (a). Do you see

in the rule that that references preserving and

advancing universal service? Is that what it says?

A Speaking as a non-lawyer, yes, sir.

Q I just want to be sure we are on the same

0767seeks certification that will receive

A Right.

Q Do you claim that there are any unserved

consumers in the area of Nebraska for which Sprint

COMR. LANDIS: We will take judicial notice.

In fact, we will admit into evidence the order on

Intrado. I will reserve on that other issue on

whether we will take judicial notice of all these

other orders. But I will do that at the end of the

day, and we can deal with that in whatever order we

ultimately make here. So, with that, then, we are

off this particular order, questions of this witness.

So, we are moving on.
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granted?

A No, I don't make that claim at all.

Q Will Sprint bill, collect, and remit any

NUSF charges to the Nebraska Universal Service Fund

in connection with its enabler services that are

proposed?

A Sprint will enable the billing, collecting,

and remitting of USF contributions.

Q So, the answer to my question is Sprint will

not itself.

A Sprint will not perform that function, but

as you yourself indicated that it would not be done

without

COMR. LANDIS:- I think it has been adequately

answered. Thank you, Dr. Staihr.

By Mr. Schudel:

Q Now, if you could refer to Rule

2.49(b} (I) (b).

A Yes.

Q And, that rule, still on the same page,

refers to protecting the public safety and welfare.

Correct?
0768

A Correct.

Q Isn't it true that any consumer that would
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subscribe to your partner, Time Warner's proposed

service, would lose that service if a power outage

occurred?

A I really don't know the answer to that.

Q Now, let us look at 2.49(b) (1) (c), and that

speaks in terms of, quote, insuring continuous

quality of telecommunication service in the proposed

service area. Do you see that?

A Yes, I do.

Q Have you reviewed the Nebraska Public

Service Commission Quality of Service Rule found in

2.02 through 2.13 of its rules?

A No, I have not.

Q So, you are unable to testify whether your

employers application before the Commission today

would satisfy those rules. Is that correct?

A I have not reviewed those, so, the answer is

correct.

Q Now, let us look at Rule 2.49 (b) (1) (d) . It

speaks to the safeguarding the rights of consumers.

Correct?

A Yes, it does. 0769

Q Again, since Sprint will not have retail

customers as an enabler, will it have to rely solely

on the market practices of its partners in connection



139

cases, yes.

about complaints. Would we be interfaced? No.

complaints?

0770Yes, we would make it right.A

Is that a fair statement?

Q You don't disagree with the testimony given

by Mr. Burt that I asked him with regard to the

agreement concerning who has the customer interface,

A It is the provision of competition that

A Not necessarily because I believe there are

Q So, you have got the back room operation.

Would we be the ones fixing the problem? In some

Q With regard to any customer relations, and

address the rights of consumers if you are talking

service. So, to the extent that something would go

wrong, it would be our role to fix it and therefore

performing more of a function with regard to the

Warner with regard to the handling of any consumer

certain services such as 911 where Sprint actually is

Warner and Sprint are speaking to, would it be your

the rights of consumers who might, for example, have

a complaint concerning the enabled service that Time

testimony that Sprint will have to rely upon Time

safeguards consumers rights.

with safeguarding consumer rights?
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do you?

A No, I don't disagree with that.

Q In connection with the customer choice that

you promote on Page 12 of your prefiled testimony,

isn't it correct that the only customers that would

be provided a choice would be those whose homes are

passed by the cable facilities of your partners?

A Initially, that is my understanding, yes.

Q Are you here to testify that there ?re any

plans by Time Warner or any of those other partners

to extend their facilities into, for example, rural

areas, a farm community?

A It--

MS. BARONE: Objection. Dr. Staihr cannot

testify on behalf of Time Warner.

MR. SCHUDEL: If he doesn't know, he can say

that.

COMR. LANDIS: He can say he doesn't know if

he doesn't.

DR. STAIHR: I don't know about Time Warner.

I do know that the possibility of Sprint offering

retail service as a result of this application is a

possibility.

MR. SCHUDEL: But that wasn't my question.

So, I would move to have that stricken. 0771
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COMR. LANDIS: Mr. Fahleson?

COMR. LANDIS: We will strike that. Be a

consumers that we are talking about are actually the

little more responsive. I think the answer to your

question was he doesn't know.

MR. SCHUDEL: I think you are right. I have

no further cross for this witness.

theIn this situation, your applicationQ

A That is what the rule says, yes.

Q Still focusing on Rules 002.49(b),

Sub-paragraphs l(a) (b) (c) (d). Again, you would agree

with me that one of the requirements of this rule

with respect to an application to provide competitive

local exchange telecommunications services is that

the application showed that it can, for example,

ensure the continuous quality of telecommunication

services. Correct?

CROSS-EXAMINATION

By Mr. Fahleson:

Q I will be brief. Just to clarify, Dr.

Staihr, you are not a lawyer. Correct?

A No, sir.

Q Don't have a law degree?

A No, sir.
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A I

my point.

MS. BARONE: Objection. The witness cannot

sit here and guarantee what services Time Warner is

going to provide.

MR. FAHLESON: I think Ms. Barone just made

MS. BARONE: The word guarantee is a term of

art and he can't sit here and be asked to testify as

to whether he can guarantee or not. I did not mean

that in the context that you took it. I am not

testifying here. He cannot make a statement with

0773regard to Time Warner's services.

end user customers of the cable company that you are

partnering with. Correct?

A Yes. Those end users that would be enjoying

the continuous quality of service.

Q Is Sprint prepared under oath in today's

hearing prepared to guarantee that Time Warner will

always provide quality telecommunications services to

its end user customers that are enabled by Sprint?

A I certainly can't speak for Time Warner.

Q I am asking you to speak on behalf of

Sprint. Are you prepared to guarantee the service

that Time Warner is going to provide to these

customers?
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otherwise.
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By Mr. Fahleson:

0774

DR. STAIHR: I don't think I can answer the

MR. SCHUDEL: I would like to ask then that

question.

are prepared to guarantee either legally or

and allow Dr. Staihr to answer it if you can. If you

MS. BARONE: I object. There is a -- the

COMR. LANDIS: I don't know how you answered

Q To be accurate, Dr. Staihr, Sprint is not

can. I am going to go ahead and permit the question,

the question Mr. Fahleson asked. Answer it if you

proceeding.

issue in this proceeding. It is not relevant to this

between Time Warner and Sprint, those are not at

between Time Warner, the wholesale arrangement

between Time Warner and Sprint are not at issue. To

Sprint should receive certification. The agreements

the extent there are any service quality issues

purpose of this proceeding is to determine whether

provide to its end user customers. Correct?

perspective the services that Time Warner will

either from a legal perspective or non-legal

prepared at this point in this hearing to guarantee
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COMR. LANDIS: That is not what was asked.

COMR. LANDIS: That was not what was asked.

144

regulations, safeguarding the rights of consumers.

0775of consumers will be safeguarded.

A It doesn't say -- it says that the rights

Q Actually, it says directly from the

MR. FAHLESON: Again, I think Ms. Barone made

A No. The rights of consumers are

MS. BARONE: I object --

MR. SCHUDEL: He just denied that he has any.

QLooking at 002.49(b) (1) (b), you would agree

By Mr. Fahleson:

safeguarded.

application must establish is that you safeguard the

with me that one of the requirements that your

rights of consumers. Is that correct?

He asked about guarantees at this point.

my point. Let me move on to my next question.

knowledge to answer that.

quality telecommunications services.

vocabulary. It will help to ensure the provision of

ensure -- ensure and guarantee are synonymous in my

through 14, where he said, quote, it will help to

you reconsider your ruling on Page 12, Lines 12
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Q Do you have Rule 002.49(b) (1) (d) in front of

you?

A Yes~

Q Would you agree with me that it says public

interest shall include but not be limited to, and it

goes down and says, safeguarding the rights of

consumers. Correct?

A I believe your question said you.

Q In any event, you would agree with me that

002.49(b) (1) (d) states verbatim, safeguarding the

rights of consumers.

A Yes, it does.

Q Okay. If I understand your testimony

correctly, the way in which your application or

Sprint's application does this because it will help

us move toward a robust market environment. Is that

correct?

A It is correct.

Q You have offered no other evidence, no other

testimony in the record to help this Public Service

Commission establish that this application will be

safeguarding the rights of consumers. Correct?

A No. There were some DR's that were

provided that answered that same question.
0776

Q DR's?
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situation is the end user customer. Correct?

Q But, again, Sprint will not have any

A Yes.

0777Correct.A

to this enabling relationship it has with the cable

A According to the first and second welfare

A Okay.

Q And, the public we are talking about in that

A Date Requests.

Q But your testimony, you have not testified

Q So, as long as it is competition, by God, it

Q Again, you can't -- same line of questions.

Q No, it doesn't actually.

A It is my DR that talks about that as well.

relationship with the end user customer when it comes

and welfare. Correct?

With respect to Rule 002.49(B) (l(b), again, public

interest shall include protecting the public safety

has got to be good for consumers. Right?

theorem of economics, y.es, sir.

I don't know if that constitutes my testimony.

is what is going to safeguard the rights of

consumers?

competition and your believe and your testimony, that

to anything other than it will help us move towards
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company. Correct?

A No. As I mentioned before, with regard to

services like E911, what Sprint does will be directly

affecting the service the customer receives.

Q But, you would agree with me that that is a

very small portion of the service offering which is

at issue in the contract between Time Warner and

Sprint. Correct?

A I would agree that it is a large part of

public safety.

Q But you would agree that that is a small

part of the contract. Correct?

A I would agree that it is one part. If you

need it, I don't know that I would agree that it is

small.

MR. FAHLESON: I have no further questions.

COMR. LANDIS: Okay. Ms. Melton, do you have

any questions of this witness before we go to

redirect?

MS. MELTON: No.

COMR. LANDIS: Ms. Barone, are you ready for

redirect? Do you want a minute or two to

MS. BARONE: Yes, I think we are ready here.

REDIRECT EXAMINATION 0778
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By Ms. Barone:

Q First, I would like to refer back to Exhibit

7 that was previously identified and admitted into

evidence, Sprint's confidential responses to

interveners data request. Dr. Staihr, do you have a

copy of that?

A I believe I do, yes.

Q Are you the same Dr. Staihr that responded

to Question Number 4?

A Yes.

Q Also, Number 7?

A Yes.

Q Also, Number 9?

A Yes.

Q Also, Number 10?

A Yes.

Q I believe that is all there that you

responded to.

A And, 13.

Q And, 13.

A Yes.

Q Dr. Staihr, if I were to ask you these

questions today, would your answers be the same?

A I -- 0779

MR. SCHUDEL: There are no questions asked,
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COMR. LANDIS: I am going to reserve on that.

and she is going to try and obviously put this in

evidence. These were answered on December 21 which

is about 10 days before her date under the pre-trial

order for designated exhibits and testimony. She did

not designate these as exhibits or testimony and she

can't now bring them forward for all the reasons we

discussed this morning.

MS. BARONE: Mr. Landis identified this

exhibit to be marked as an exhibit. He did not

designate specific responses when he

MR. SCHUDEL: Oh, but I did, and I offered

only a portion of it.

MS. BARONE: No, you did not identify it.

MR. SCHUDEL: ~ absolutely did.

MS. BARONE: Pursuant to the prehearing

order, you did not identify only specific questions

in your exhibit list in response to the prehearing

order. You simply identified Sprint's confidential

responses to the data request. I would ask that all

of responses be moved into evidence. It has already

been --
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Do you want to be heard? Fine.

MR. SCHUDEL: Well, let me just say that

there is nothing in this prehearing as compared to

0780
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some prehearing orders in federal or state district

COMR. LANDIS: Okay. I am going to reserve

us had to independently identify and the bottom line

0781

of the data request. IsCOMR. LANDIS:

So, do you have any other questions

that what you have offered?

MS. BARONE: The responses to the data

MR. FAHLESON: I believe Mr. Schudel is using

on that. We will treat that in our order ultimately.

to reserve on this. You have made an offer

COMR. LANDIS: Okay. Well, again, I am going

MS. BARONE: Yes, I have.

request, yes.

for her to use it for that purpose.

impeach her own wi tness-, it would be impermissible

apart for impeachment which is usually is not the

trial disclosure. Unless Ms. Barone is going to

designated this in my October 15 filing with you. At

type of exhibit that is listed before or any pre-

order to bootstrap off of my identification of it.

this point, she ha$ no basis under the prehearing

is that I did not offer this. It was me who

the identification or the offer of exhibits all of

the adverse parties materials, not present. Each of

court that says that there shall be encompassed in
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MS. BARONE: Yes, I do.

COMR. LANDIS: -- that don't pertain to the

data request?

MS. BARONE: Yes.

MR. SCHUDEL: Objection. Speculative. He

didn't even testify on the agreement nor did -- when

I asked him whether he had any information about

that, he said that was Mr. Burt's bailiff. He didn't

By Ms. Barone:

Q Earlier you were asked, Dr. Staihr, about

002.49(b) (1) (c) regarding continuous quality of

telecommunications service. To the extent that

quality of service rules apply to Sprint, Sprint will

comply with tpose rules. Is that correct?

A Absolutely, to the extent they apply, yes.

Q And, also, isn't it correct that in the

contract between Time Warner and Sprint that the

contract requires Time Warner to follow all

applicable rules?

A That is my understanding, yes.

Q What normal applicable rules include the

rule we just cited, 002.49(b) (c) (c) and other any

applicable rules?

0782TheA
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go into that.

MS. BARONE: He didn't go into it, but he is

aware of the contract

MR. SCHUDEL: Beyond the scope of cross

examination.

COMR. LANDIS: I think that is a fair

objection. We will sustain the objection.

MS. BARONE: It is not beyond because· of the

quality of service. You asked him regarding Time

Warner-Sprint

MR. SCHUDEL: My objection stands.

COMR. LANDIS: Anything further on redirect?

MS. BARONE: No. That is all I have. Thank

you. At this time, I wDuld like to make an offer of

proof on the Exhibit Number 7 that has been

identified previously.

By Ms. Barone:

Q Just go through and ask you, Dr. Staihr, if

these are your answers to the questions here.

Request Number 4.

A Yes. 0783

Q This answer is true and correct to the best

of your knowledge and belief.

A Yes, it is.



A Yes.

MR. SCHUDEL: This is all as an offer of

belief?

is 10.

0784

MS. BARONE: Thank you.

Yes, it is.A

Q And, Request Number 10. That was 9 and this

153

Q And, then, Request Number 13, is this your

A Yes, it is.

By Ms. Barone:

Q You also -- and, this is your answer and it

A Yes, I did, and yes, it is.

Q Request Number 9. If you answered this

A Yes, it is.

MS. BARONE: Yes, it is, in the event that

Q Request Number 7. Is your answer true and

your knowledge and belief?

response and is it true and correct to the best of

is true and correct to the best of your knowledge and

question, and is it true and correct to the best of

your knowledge and belief?

correct to the best of your knowledge and belief?

proof, if I heard you right?

the objection is sustained.
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MR. SCHUDEL: And, we renew our objection.

MR. FAHLESON: We join in that.

MR. SCHUDEL: I said, we renew our objections

to those, and, at this point, we would have no

opportunity to cross.

COMR. LANDIS: And, you made an offer of

proof. I don't know that that is a sufficient offer.

It has been a long time since I have been in a

courtroom. So, anything further? Let me ask the

staff first. Ms. Melton? We have had direct, cross,

redirect. Commissioner Johnson, do you have any

questions of Dr. Staihr?

COMR. L. JOHNSON: No.

COMR. LANDIS:- Dr. Staihr, we thank you for

your testimony today. We appreciate your help. You

are excused.

DR. STAIHR: Thank you.

(Witness is excused)

COMR. LANDIS: Before we adjourn, I think in

the prehearing conference, we talked about post-

hearing

MR. SCHUDEL: If I may, under your ruling on

the Motion in Limine, you afforded me the right to

offer the South Carolina and the Maine orders. You

also made a statement with regard to taking judicial

0785
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1 notice. Obviously, I don't have a witness to offer,

2 but I would at least like to put that part of my case

3 in which I think you gave me leave to do.

4 COMR. LANDIS: I don't have the order in

5 front of me, but I think to the extent that I said

6 you could put it in, you

7 MS. MELTON: We didn't exclude them, but we

8 didn't say we were admitting them either, so, I think

9 you can make that decision.

10 MR. SCHUDEL: I will have these marked and

11 offered, then. Before I do that, let me just read
/
~. 12 from the order this one sentence. This is on Page 3

13 of the order on the Motion in Limine dated November

14 1. The Commission will- take administrative notice of

15 the fact that Time Warner has filed an application

16 for CLEC authority at C-3228. I assume you will take

17 that judicial notice.

18 (Intervener Exhibits Number 14 and 15 were

19 marked for identification)

20 MR. KISTLER: Is that all one exhibit?

21 MR. SCHUDEL: No.

22 MR. KISTLER: I show the Intrado Exhibit as

23 Number 13. 0786

24 MS. BARONE: I would note my objection that

25 neither of these orders are relevant to Sprint's
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exhibits that have been offered, Mark offered, and I

briefing or whatever before that. I assume you will

0787

I am going

COMR. LANDIS: Yes, and I am trying to recall

on that?

issue some sort of a ruling so we know where we stand

in our final order, given the fact that we will be

ruling, your comments have been we will address that

question. On these matters where you have reserved

MR. SCHUDEL: I guess I would ask the

before we talk about post-hearing comments?

COMR. LANDIS: Well, on that, I want togo

to you on that. Anything else we need to clean up

use that in post-hearing comments. I will get back

and let the parties know to the extent you want to

have reserved. I will make that decision by tomorrow

was admitted. So, for the record here, we have two

Intrado. I don't show that as being admitted -- it

be a little vague on what was -- I am going to

specifically excluded certain items and then we might

back and take another look at my order.

conference again, I am just trying to recall. We

to reserve on them. I think we did it, but

the record.

application, and would ask that they be stricken from
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now.

MS. MELTON: You reserved on --

COMR. LANDIS: We ruled on the application.

MS. MELTON: You reserved on taking notice of

the 50 states, the 50 CLECs, the orders regarding the

-- we have reserved on ruling on the offer of the

remaining data requests not previously entered, and

you reserved on these final two exhibits.

COMR. LANDIS: Okay. And, you made an offer

of proof on the data requests.

MS. BARONE: Yes.

MR. SCHUDEL: I think that you ruled on the

50. I think you made a ruling on that, but I may be

mistaken. I thought y~u said that the answer was,

no, those would not be received.

COMR. LANDIS: On the -

MR. SCHUDEL: On the 50.

MS. MELTON: The 50 CLEC orders. I may have

just written it down when you first said it.

COMR. LANDIS: Well, I think I did. I think

I did say that we were not going to put the 50 in.

We were going to put in Intrado. That was 0788

specifically referred to by Mr. Burt. But that will

be my ruling on that. We are not going to put the 50

in the record here. Tell me what else was dangling
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at the end of the day.

MS. MELTON: Data requests, the remaining

data requests.

COMR. LANDIS: You made an offer of proof.

MS. BARONE: And, requested that they be

admitted into evidence.

MS. MELTON: And, then, the two remaining

exhibits, the cases from --

COMR. LANDIS: You make a good point. I will

make a calIon this and we will let the parties know

bye-mail whether or not the data requests will be

admitted and whether or not the two orders from Maine

and South Dakota will be admitted. Anything else we

need to talk about?

MR. SCHUDEL: I guess I just raise the

question of -- we did specify in the prehearing order

10 days after the transcript is available for -- to

the post-hearing filing. I don't know if all counsel

are still committed to that. I know things are going

to be busy coming up. I don't know that 10 days is

magic. For my part, if it could be lengthened, short

but reasonable additional period, it would be 0789

convenient, but I just thought I would raise that.

MS. BARONE: We would like to stick with the

25 schedule, please.
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COMR. LANDIS: Okay. I think we will --

obviously he would like a little bit more time. You

are the applicant and I think we will defer to your

wishes here. We will make it 10 days. Mr. Overcash,

you will have to weigh in some of those comments. We

will need to sit down and prioritize what is on the

plate for the transcript. So, we don't have a date

on that. We will prioritize pending matters that

need a transcript and try to prioritize them. Okay.

Finally, we will have post-hearing comments filed 10

days ~rom the day that the transcript is prepared.

Those will be working days. We won't include

weekends, business days. Anything else that you can

think of, Ms. Melton?

MS. MELTON: No.

COMR. LANDIS: with that, we are adjourned.

((Whereupon, at or about 3:30 p.m., November

4, 2004, said hearing was closed)
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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

)
In the Matter of the Application ofTime Warner )
Cable Inforrnation Services (Nebraska), LLC )
d/b/a Time Warner Cable for )
a Certificate ofAuthority to Provide )
Local and Interexchange Voice )
Services within the )
State ofNebraska )

)

Application No. _

•

APPLICATION AND REQUEST FOR AUTHORITY

Dated: June 17,2004

I. INTRODUCTION

Application is hereby made to the Nebraska Public Service Commission (the

"Commission") for a certificate authorizing Time Warner Cable Information Services

(Nebraska), LLC, d/b/a Time Warner Cabl~ ("TWCIS" or "Applicant") to operate as a

certificated provider of local and interexchange voice services. TWCIS seeks to provide

facilities-based competitive local and long distance Internet Protocol ("IP") voice services to

customers in the State of Nebraska that have access to the cable facilities of Time Warner Cable

in the Nebraska communities of Lincoln? Fremont, Columbus, York, Nebraska City, Seward.,

Crete, Fairbury, Falls City, Tecumseh, David City, Auburn, Pawnee City, Humboldt, Denton,

and Table Rock. This Application is made pursuant to Nebraska Revised Statutes §§ 86-128 and

86-129 (2002 Cum Supp), and Title 291, Article 5 §§ 002.49 and 003.12A of the Nebraska

Public Service Commission Telecommunications Rules and Regulations.
0791
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•
II. RESERVATION OF RIGHTS

•Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable

In recognition of the currently unsettled nanrre of the issues surrounding the appropriate

regulatory treatment of IP-based voice services such as those proposed by TWCIS in this

Application, TWCIS expressly reserves any and all substantive or procedural rights under federal

or state law, including any and all rights regarding the authority of the Commission and other

state bodies to regulate TWCIS' IP-based services. In submitting this Application and the other

materials included in this filing, TWCIS does not waive any rights; neither the act of filing this

submission nor any of the contents of this submission should be construed as a concession or

agreement by TWCIS that the services at issue in this Application constitute telecommunications

services, local exchange services, common carrier offerings, or services that are otherwise

subject to federal or state regulation, nor that the entity or entities providing them constitute

telecommunications carriers, telecommunications providers, local exchange carriers,

interexchange carriers, common carriers, or other regulated entities.

Nonetheless, TWCIS has determined to apply for a certificate to provide local and long

distance voice services, subject to the reservation of rights set forth above. Upon grant of this

Application, TWCIS intends to comply with the applicable rules and regulations governing local

and long distance telecommunications service in the State ofNebraska.

III. PETITION FOR CERTIFICATE TO OPERATE AS A PROVIDER OF LOCAL
AND INTEREXCHANGE VOICE SERVICES.

TWCIS respectfully requests a certificate of authority to operate as a provider of

local and interexchange voice services pursuant to Nebraska Revised Statutes §§86-128 and 86-

129 (2002 Cum Supp), and Title 291, Article 5 §§ 002.49 and 003.12A oftbe Nebraska Public

Service Commission Telecommunications Rules and Regulations. Upon approval of this

2
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• •Application ofTime Warner Cable Information

Services (Nebraska), LLC, d/b/a Time Warner Cable

Application by the Commission, TWCIS intends to provide facilities-based local and

interexchange Internet Protocol ("IP") voice service targeted to the residential market.

A. TWCIS' Provision of Competitive Local and Interexchange Voice Services
Within its Proposed Service Territory Is Fully Consistent With The Public
Interest.

Granting TWCIS' Application will serve the public interest. TWCIS' service will be the

first competitive local residential service generally available in its service area that does not

depend on any ILEC facilities in order to reach its customers. For many of its customers,

TWCIS will be the first CLEC to offer residential voice service over facilities other than the

!LEC's local loop. In addition to advancing universal service by offerwg alternative facilities-

based services, TWCIS -will contribute to the federal and state Universal Service Funds in

accordance with applicable law. In addition, as discussed further below, TWCIS' IP voice

services will fully comply with all requirements applicable to telecommunications services,

including all applicable E911 obligations, CALEA, Universal Service, and Telephc:me Relay

Service requirements. The proposed services will also provide customers with access to

directory assistance, operator assistance, and directory listings.

Significantly, TWCIS' IP voice services will be carried over TWCIS' proprietary IP

network and will not travel over the public Internet, which provides TWCIS with sufficient

control to ensure that its services meet or exceed the applicable technical standards for service

quality. In addition, all appropriate intercarrier compensation will be paid on calls originating

from TWCIS' network, and all jurisdictional determinations and payments in this regard will be

made in accordance with existing compensation regimes. TWCIS will also remit, ifappropriate,

all taxes and fees applicable to traditional telephone services. Finally, Time Warner Cable has

3
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• •Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable

!...
\

an established history of offering high-quality communications products to Nebraska customers

and will continue to serve consumer interests through TWCIS' offering ofIP voice services.'

B. TWCIS has Sufficient Financial Resources to Provide Competitive Local and
Interexcbange Service in its Proposed Service Area.

TWCIS is a limited liability company owned by Time Warner Cable Inc. and Time

Warner Entertainment-AdvancelNewhouse Partnership. The ultimate corporate parent ofeach of

these entities is Time Warner Inc. As a subsidiary of Time Warner Cable Inc., Time Warner

Entertainment-AdvancelNewhouse Partnership and, ultimately, Time Warner Inc., TWCIS has

access to the financing and capital necessary to offer the services and conduct the other

operations described in this Application. The substantial fmancial resources of Time Warner

Inc. are discussed briefly below and in greater detail in the attached Time Warner Inc. SEC

Annual Report IOK filings, attached hereto as Exbibit H. In addition, Exhibit I, attached

hereto, demonstrates Time Warner Cable Inc's financial commitment to the Nebraska telephone

operations of the Applicant.

c. TWaS bas Sufficient Technical Competency to Provide Competitive Local
and Interexcbange Service in its Proposed Service Area.

The Applicant will rely on the individuals identified in Exhibit G, attached hereto, for

technical and managerial support in providing services in Nebraska. In addition, the Applicant

will hire additional technicians and managers as may be necessary to provide top-quality services

in Nebraska. As the Applicant is a sister company of Time Warner Cable, the Applicant will be'

able to draw on the managerial and technical expertise of Time Warner Cable's operations in

Nebraska. At present, Time Warner Cable bas nearly 300 employees in Nebraska. The

Applicant's services will be marketed by Time Warner Cable, and customer service will be

provided by Time Warner Cable.

4
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• •Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable
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D. TWaS has Sufficient Local and National Managerial Resources to Provide
. Competitive Lo~al and Interexchange Service in its Proposed Service Area.

Through arrangements with its affiliate Time Warner Cable, TWCIS will have sufficient

managerial and technical capability to ensure that TWCIS can provide the services for which it

seeks certification. The management teams at Time Wainer Cable, based in Stamford,

Connecticut and Lincoln, Nebraska include individuals with extensive experience in successfully

developing and operating communications businesses, including local telephone businesses.

Moreover, Time Warner Cable possesses the internal managerial resources to support its

Nebraska operations. Certain persons that are part of the management teams at Time Warner

Cable wiD also be officers of TWCIS. Their expertise in telecommunications makes the Time

Warner Cable management team well-qualified to construct and operate facilities on behalf of

TWOS. In addition, the officers and management ofTime Warner Cable also have the technical

expertise, developed through designing, constructing, and operating telecommunications

networks, to provide the proposed services. Further information regarding these management

resources is briefly described below and is set forth in greater detail at Exhibit G, attached

hereto.

E. This Application Provides All of the Information Required by Commission
Rules.

In support of TWOS' request for certification to provide local and interexchange voice

services, TWCIS submits the following information responsive to the requirements of Title 291,

Chapter 5, §§ 002.49C and 003.12A of the Nebraska Public Service Commission

Telecommunications Rules and Regulations:

5

0795



• •Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable

1. Applicant's Form of Organization (§ 002.49Cl; §§ 003.12A1-A5). TWCIS is a

limited liability company organized Wlder the laws of the State of Delaware. Attached hereto as

Exhibit A are a) a true and correct copy of the Applicant's Delaware Certificate of Formation, b)

a true and correct copy of Applicant's Certificate of Authority to transact business in the state of

Nebraska, and c) a copy of Applicant's Operating Agreement. Delaware does not require

Articles of Organization for limited liability companies.

2. Applicant's Contact Information (§ 002.49C2; § 003.12.A6). The Applicant's

name, address, and telephone numbers are as follows:

Time Warner Cable Information Services (Nebraska), LLC

Nebraska office:

Connecticut office:
(principal place
ofbusiness)

5400 S. 16fu Street
Lincoln, Nebraska 68516-1278
Telephone: (402) 421-0300

290 Harbor Drive
Stamford, CT 06902
Telephone: (203) 328-0600

A complete listing of the names, business addresses, and telephone numbers of each of the

officers and members ofTWCIS is attached hereto as Exhibit B.

3. Applicant's Members (§ 002.49C3; § 003.12A7). The members of TWCIS are

Time Warner Cable Inc. and Time Warner Entertainment-Advance/Newhouse Partnership. The

names and business addresses of each of these members, as well as a chart setting forth the

corporate structure ofTWC1S, is attached hereto has Exbibit C.

4. Operations in Other States (§ 002.49C4; § 003.12A8). TWCIS is a newly

formed entity that, at the present time, seeks to transact business solely within the state of

Nebraska.
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5. Certifications in Other States (§ 002.49C5; § 003.12A9). TWCIS is a newly

fonned entity that has not applied for certification or a pennit to provide telecommunications

services in any other state. TWCIS' ultimate corporate parent, Time Warner Inc., holds several

additional subsidiaries and affiliates that are engaged in the business ofoffering IP voice services

.similar to those provided herein throughout the country. A description of the states in which

those sister subsidiaries hav.e applied for and/or received certification, including the date of each

pending application and the disposition ofeach application, is attached hereto as Exhibit D.

6. Prior Complaints (§ 002.49C6; § 003.12AIO). No officer, director, member or

shareholder having five percent or more of applicant's voting securities nor any of Applicant's

business operations have been involved in a fonnal complaint or other inveStigatory or

enforcement proceeding.

7. Service Description (§ 002.49C7; § 003.12All). TWCIS intends to provide

facilities-based local and interexchange Internet Protocol ("IP") voice service targeted to the

residential market. It proposes to offer local and interexchange IP voice service in the areas in

which its cable television affiliates own and operate cable systems and offer cable television and

high speed cable modem Internet services, to the extent it has the facilities and technical

capability to serve those areas. Initially, the service will be offered only to customers who

subscribe to Time Warner Cable's high-speed, cable modem data service. This service will be

offered on a bundled, flat-rate basis and will allow local and long distance calling in addition to

operator services, directory assistance, white page directory listings, enhanced 911 services,

outbound 800 toll free calling, local number portability, and access to telephone relay services.

TWCIS' customers will be able to call and be called by any other IP voice service subscriber of

TWCIS. TWCIS' customers will also have access to the public switched telephone network

7

0797



• •Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable

("PSTN') and thus will be able to call and be called by all other parties connected to the PSTN.

Applicant will bill for the Digital Phone monthly package in advance, although additional

charges for international calling and Directory Assistance and Operator Services will be billed in

arrears. Applicant does not plan to collect deposits. A further description of these services is

attached hereto as Exhibit E.

8. Service Area (§ 002.49C8; § 003.12A12). Attached hereto as Exhibit F is a map

depicting the proposed service area for which TWCIS is seeking to offer local and long distance

services pursuant to this Application. This service area includes all or portions of the exchange

areas for the following Nebraska communities: Lincoln, Fremont, Columbus, York, Nebraska

City, Seward, Crete, Fairbury, Falls City, Tecumseh, David City, Auburn, Pawnee City,

Humboldt, Denton, and Table Rock. TWCIS' ability to provide service within thes~

communities will be limited to areas where Time Warner Cable has necessary technical abil~

and cable system facilities.

9. Technical Competency (§ 002.49C9; § 003.12A14). Personnel and management

ofTWCIS have extensive experience in all customer service and equipment maintenance matters

and will provide TWCIS with the support necessary to handle customer requests for service,

service repairs, moves and adds or changes and to insure compliance with the Commission's

quality requirements and standards. As set forth above, TWCIS will have local technical and

operations staff with substantial local experience and expertise in providing quality customer

service. Further information regarding the management and technical support capabilities of

TWCIS, including biographical sketches of the core management and technical team, is attached

hereto as Exhibit G.
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10. Financial Statements (§ 002.49CIO; § 003.12Al5). TWCIS is a newly formed

entity for which financial statements are not available. The three most recent SEC Forms IO-K

for Time Warner Inc., formerly known as AOL Time Warner Inc., the ultimate parent ofTWClS,

are attached hereto as Exhibit H. This financial data adheres to GAAP and demonstrates that

Time Warner Inc. has positive capitalization of $56,038,000,000 and positive working capital of

$3,040,000,000.

As a subsidiary of Time Warner Inc. and Time Warner Cable Inc., TWCIS has access to

the financing and capital necessary to offer the services and conduct the other operations

described in this Application. Specifically, attached hereto as Exhibit I is a commitment letter

demonstrating Time Warner Cable Inc.'s financial commitment to TWCIS as it enters the locai

and long distance telephone business in Nebraska.

11. Annual Report (§ 002.49Cll; § 003.12Al6). TWClS is a newly fonned entity

for which an annual report is not available. A copy of the three most recent SEC Annual Report

10K filings for Time Warner Inc., formerly known as AOL Time Warner Inc., the closest

corporate parent to TWClS for which such an annual report is prepared in the regular course of

business, is attached hereto as Exhibit H.

12. Applicant's Contact for Application Communications (§ 002.49C12; §

003.12A18). All connmlllications regarding this Application should be directed to the following:

Travis S. Tyler (#21101)
Fraser, Stryker, Meusey, Olson, Boyer & Bloch, P.e.
500 Energy Plaza
409 S. 17th Street
Omaha, NE 68102
(402) 978-5233
fax: (402) 341-8290

and
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Julie Y. Patterson

.' Time Warner Cable
290 Harbor Drive
Stamford, CT 06902
(203) 328-0600
fax: (203) 328-4042

•Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable

13. Resident Agent and Customer Complaint Contact (§ 002.49C13; §

003.12A19). The name and address ofApplicant's resident agent is as follows:

Time Warner Cable
Attention: Dick Cassidy
5400 S. 16th Street
Lincoln, NE 68516-1278
(402) 421-0300
fax: (402) 421-0305 .

Customer compiaints will be handled locally by personnel dedicated to IF voice service located

at Time Warner Cable's operations in Lincoln, Nebraska. Applicant's contacts for customer .

complaints are as follows:

Dick Cassidy
Vice President, Operations
Digital Phone
Time Warner Cable
5400 S. 16th Street
Lincoln, NE 68516-1278
(402) 421-0300
fax: (402) 421-0305

and

Julie Y. Patterson
Time Warner Cable
290 Harbor Drive
Stamford, CT 06902
(203) 328-0671
fax: (203) 328-4042
julie.patterson@twcable.com
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14. Other Nebraska Certificates (§ 002.49C14). Applicant does not hold any

certificates or permits in the state ofNebraska to provide telecommunications services other than

local exchange services.

15. Method of Service (§ 002.49C15). TWCIS' services will be deployed using

Time Warner Cable's existing cable system infrastructure (augmented by customer premises

equipment and headend equipment), regional IF-switching facilities, and the facilities and

services of third party network providers. TWCIS intends to provide local and interexchange

voice services via Internet Protocol technology. Using this technology, voice signals are

digitized into data packets and routed over private, managed Internet protocol networks. CalJil

destined for the Public Switched Telephone Net-work, including calls to 911, Operator Services, \

and Directory Assistance, are routed by Applicant's softswitch device to a media gateway

device, which serves to convert the digitized voice packets into traditional, circuit-switched

fonnat, permitting tennination of the call over the PSTN. TWCIS' softswitch will be located in

Kansas City, Missouri, and the media gateway device will be located in Lincoln, Nebraska.

16. Directory and Operator Assistance (§ 002.49C16). Applicant's service will

include directory assistance and operator assistance services. These services will be provided

through a business relationship with a third party provider. A description of that relationship and

the provision of directory assistance and operator assistance services pursuant thereto, is attached

hereto as Exhibit J.

17. 911 Services (§ 002.49Cl7). TWCIS will provide enhanced emergency 911

services in compliance with all applicable state and federal requirements. A summary of

TWCIS' plan for providing E911 services is attached hereto as Exhibit K.
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18. Telephone Relay Service (§ 002.49C18). TWCIS will provide Telephone Relay

Service in compliance with all applicable state and federal requirements. A summary of

TWCIS' plan for providing Telephone Relay Service is attached hereto as Exhibit L.

19. Compliance with Laws (§ 002.49C19). Subject to its reservation of rights set

forth in this Application, Applicant agrees that it will adhere to all state laws and all Commission

policies rules and orders.

20. Sample Tariff (§ 002.49C20). A sarnple tariff setting forth TWCIS' proposed

services to be offered is attached hereto as Exhibit M. TWCIS expects to me a final tariff for

approval by the Commission in the coming weeks.

21. Applicant's Communications Network (§ 003.12A13). TWCIS' services will

be deployed using Time Warner Cable's existing cable system infrastructure .(augmented by

customer premises equipment and headend equipment), regional IP-switching facilities, and the

facilities and services of third party network providers. Time Warner Cable's network consists

of hybrid fiber-coaxial 750 Mhz cable facilities, with fiber optic facilities deployed throughout

Time Warner Cable's service area. Time Warner Cable owns and operates these facilities and

recently completed its· fiber optic.upgrade to these facilities, investing more than $50 million in

its Nebraska network. The Time Warner Cable network also supports two-way cable television

services and high-speed cable modem Internet services. Time Warner Cable conducts extensive

monitoring of its network in providing these services, as well as regular and continual

maintenance of its cable plant on a daily basis.

22. Investment Schedule (§ 003.12A17). As indicated above, Applicant's financial

resources will be derived from entities that have achieved profitability and hold substantial assets

and revenues in related lines ofbusiness; therefore, a break-even analysis is not applicable.

12
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IV. CONCLUSION

•Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable

The infonnation contained in the Application and in the exhibits fully descriJJes the

Applicant's business and its ability to provide end-users and customers in Nebraska with a viable

and economical alternative telecommWlications service. By this Application and exhibits, th~

Applicant demonstrates that it has the resources and ability to provide its services for the benefit

of the public.

WHEREFORE, the Applicant requests that the Nebraska Public Service Commission

enter an order granting a certificate authorizing the Applicant to provide local and interexchange

telephone services pursuant to Nebraska Revised Statutes §§ 86-128 and 86-129 (2002 Cum

Supp), and Title 291, Article 5 §§ 002.49 and 003.12A of the Nebraska Public Service

Commission Telecommunications Rules and Regulations

Respectfully submitted,

By: _

Travis S. Tyler (#21101)
Fraser, Stryker, Meusey, Olson, Boyer & Bloch, P.C.
500 Energy Plaza
409 S. 17th Street
Omaha, Nebraska 68102
(402) 978-5233
fax: (402) 341-8290
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EXHIBIT A

\

CERTIFICATE OF FORMATION, CERTIFICATE OF AUTHORITY TO DO
BUSINESS, AND OPERATING AGREEMENT

[See Attached]
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EXHIBITB

LIST OF MEMBERS AND OFFICERS OF TWCIS

Members of TWCIS

Time Warner Cable Inc.
290 Harbor Drive
Stnnford,CT 06902
(203) 32S-0600

Time Warner Entertainment!Advance-Newhouse Partnership
290 Harbor Drive
Stnnford, CT 06902
(203) 328-0600

Officers of TWCIS

Carl Rossetti, President
290 Harbor Drive
Stnnford,CT 06902
(203) 328-0600

Elizabeth Scarborough, President, Nebraska Group
5400 S. 16th Street
Lincoln, NE 68516
(402) 421-0300

Gerald Campbell, Senior Vice President
290 Harbor Drive
Stnnford, CT 06902
(203) 328-0600

Gail Allaman, Vice President, Tax
7910 Crescent Executive Drive
Charlotte, NC 28217
(704) 731-3000

Curtis Kriner, Treasurer
7910 Crescent Executive Drive
Charlotte, NC 28217
(704) 731-3000

W3S6067.01

0805



r
l

•
Julie Patterson,.Secretary
290 Harbor Drive
Stamford, CT 06902
(203) 328-0600

•Exhibits to Application ofTime Warner Cable lnfonnation
Services (Nebraska), LLC, d/b/a Time Warner Cable

David Christman, Assistant Secretary
290 Harbor Drive
Stamford, CT 06902
(203) 328-0600

Warren McDonald, Assistant Treasurer
7910 Crescent Executive Drive
Charlotte, NC 28217
(704) 731-3000

W356067.01
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EXHIBITC

~
\'..

MEMBERS AND CORPORATE ORGANIZATION CHART

Members of TWCIS:

Time Warner Cable Inc.
290 Harbor Drive
Stamford CT 06902
(203) 328-0600

Time Warner Entertainment-AdvancelNewhouse Partnership
290 Harbor Drive
Stamford, CT 06902
(203) 328-0600

Organization Chart

[Provided on t.he next page}
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Time Warner Cable Information
Services (Nebraska), LLC

Time Warner Inc.
f/k/a AOL Time Warner Inc.

82.1%

Time Warner Cable Inc.

1.9%

2%

1%

I
94.3%

Time Warner Entertainment Company,
. L.P.

64.8%

W356067.01

Time Warner Entertainment
Advance/Newhouse Partnership

98%

Time Warner Cable Information Services (Nebraska), LLC
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EXHIBITD

DESCRIPTION OF THE STATES IN WIllCH SISTERSUBSIDIARIES HAVE·
APPLIED FOR AND/OR RECEIVED CERTIFICATION, INCLUDING THE DATE OF
EACH PENDING APPLICATION AND THE DISPOSITION OF EACH APPLICATION

On February 11,2003, Applicant's affiliate, Time Warner Cable Information Services (Maine),
LLC, was certificated by the Maine Public Utilities Commission to provide local and long
distance IP voice services in Maine.

On July 24,2003, Applicant's affiliate, Time Warner Cable Information Services (North
Carolina), LLC, was certificated by the North Carolina Utilities Commission to provide local and
long distance IP voice services in North Carolina.

On December 17, 2003, Applicant's affiliate, Time Warner Cable Information Services (Ohio),
LLC, was authorized by the Public Utility Commissibn of Ohio to provide local and long
distance IP voice services in Ohio.

On January 21, 2004, Applicant's affiliate, Time Warner Cable Information Services (Texas),
L.P., was certificated by the Texas Public Utility Commission to provide local and long distance
IP voice services in Texas.

On February 3,2004, Applicant's affiliate, Time Warner Cable Information Services (Kansas),
LLC, as certificated by the Kansas Corporation Commission to provide local and long distance
IP voice services in Kansas.

On March 12,2004, Applicant's affiliate, Time Warner Cable Information Services (Missouri),
LLC, was certificated by Public Service Commission of Missouri to provide local and long
distance IP voice services in Missouri.

On March 16,2004, Applicant's affiliate, Time Warner Cable Information Services (California),
LLC, was certificated by the California Public Utilities Commission to provide local and long
distance IP voice services in California.

On May 24, 2004, Applicant's affiliate, Time Warner Cable Information Services (South
Carolina), LLC, was certificated by the South Carolina Public Service Commission to provide
local and long distance IP voice services in South Carolina.

On June 4, 2004, Applicant's affiliate, Time Warner Cable Information Services (Minnesota),
LLC, was certificated by the Minnesota Public Utilities Commission to provide local and long
distance IP voice services in Minnesota.

In 1993, Applicant's affiliate, Time Warner Cable ResCom ofNew York, LLC, was certificated
by the New York Public Service Commission to provide local and long distance
telecommunications services in New York.

W3S6067.0J

0809



• •Exhibits to Application ofTime Warner Cable Infonnation
Services (Nebraska), LLC, d/b/a Time Warner Cable

On April 15, 2004, Applicant's affiliate, Time Warner Cable Information Services (Wisconsin),
LLC, filed an application before the Wisconsin Public Service Commission to provide local and
long distance IP voice services in Wisconsin.

On May 20, 2004, Applicant's affiliate, Time Warner Cable Information Services (New
Hampshire), LLC, filed an application with the New Hampshire Public Utilities Commission to
provide local and long distance IP voice services in New Hampshire.

On June 2, 2004, Applicant's affiliate, Time Warner Cable Information Services (Hawaii), LLC,
filed an application before the Hawaii Public Utilities Commission to provide local and long
distance IP voice services in Hawaii.

In addition, to the extent that such relationship is relevant to the Application, Time Warner Inc.
indirectly owns an aggregate equity interest of approximately 44% of the stock of Time Warner
Telecom Inc., which is the parent company of numerous telecommunications subsidiaries
throughout the nation. Time Warner Inc. is the parent company of Time Warner Cable Inc. and
Time Warner Entertainment-Advanced/Newhouse Partnership ("TWElAN'), the two members
of the Applicant. However, Time Warner Inc.'s nominees to the Board of Directors of Time
Warner Telecom are limited to less than a majority by the tenus of a stockholder agreement.
Time Warner Telecom is a separately-managed public company whose stock is traded through
NASDAQ and its fmancial results are not consolidated with those ofTime Warner Inc.

Neither TWCIS nor its corporate affiliates have been denied requested authority to provide
telecommunications services in any state.

W356067.01
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EXHiBITE

DESCRIPTION OF SERVICES

Applicant's affiliate, Time Warner Cable, currently provides cable television and high-speed
cable modem (data) services to customers in the proposed service areas. Upon certification by
the Commission, Applicant will initiate an Internet Protocol ("IP") voice service (''JP Voice
Service") offering directed to Time Warner Cable residential customers only. Parties
subscribing to Time Warner Cable cable television service, cable modem service, or both
services will be eligible to become customers ofApplicant's IP Voice Service.

The Applicant intends to provide facilities-based local and interexchange Internet protocol ("IP")
voice service targeted to the residential market. Initially, the service will be offered only to
customers. who subscribe to Time Warner Cable's high-speed cable modem data service.
Applicant's customers will be able to call and be called by any other IP voice service subscriber
of Applicant. IP voice service subscribers will also have access to the public switched telephone
network ("PSTN') and thus will be able to call and be called by all other parties connected to the
PSTN. The service will be offered on a flat-rate basis and will allow standard local and long
distance calling iL, addition to operator services; directory assistance; Enhanced 911 services;
outbound 800 toll free calling; directory listings; access to the Telecommunications Relay
Service; and local number portability. Applicant's IP Voice Service customers will be able to
place and receive calls to and from any point on the Public Switched Network. Applicant's rate
plan will feature a flat monthly payment which will entitle the Customer to unlimited local and
long distance calling throughout the United States. Calls tci international locations and to
Operator Services and Directory Assistance v.jll be billed for an additional charge at competitive
rates. In addition, voicemail will be available to customers for an additional, optional charge.

Applicant's proposed services will utilize VoIP technology and will be provided pursuant to the
PacketCable standard, which was developed by CableLabs, a research organization serving the
cable television industry. PacketCable is a specification that provides a series of protocols and
standards defining the delivery of voice service over the upgraded, digital, high-speed cable
network. The Applicant's lP voice services will originate from a voice-enabled cable modem at
the customer's premise and travel, in packet form, over the same path currently used to provide
Time Warner Cable cable modem service. At the Time Warner Cable headend, the voice and
data packets will travel to a cable modem termination system ("CMTS"), at which point the data
packets will travel to the Internet and the voice packets will travel to Applicant's softswitch
device, which will control the call set-up and signaling. The softswitch device will ~nnine .
whether the telephone call being made by Applicant's subscriber is directed to another subscriber
of the Applicant (i.e., an "on~net" call) or to a person served on the Public Switched Telephone
Network ("PSTN') by a traditional LEC (i.e., an "off-net" call). If the call is anon-net call, then
the voice packets will be directed by the softswitch device to another cable modem termination
system ("CMTS") on Applicant's networK ailci be terminated to another voice-enable cable
modem. If the call· is an off-net call, then the softswitch device will route the call to a Media
Gateway Device, which will convert the IP voicepackets to traditional TDM format and direct
the call to the PSTN for termination.

W356067.01
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TWCIS does not currently intend to provide its IP voice service in Nebraska through an
interconnection agreement with:any incumbent LEC. Rather, TWCIS has entered into a business
relationship with a competitive LEC partner in order to provide access to enhanced 911 services,
operator services and directory assistance, and termination to the PSTN. In the case of calls
destined to customers who are not TWCIS customers, thenTWCIS softswitch device will route
the call to a Media Gateway Device, which will convert the IP voice packets to traditional TDM
format, and then direct the call to TWCIS' competitive LEC partner, whose local switch will
direct the call to either local interconnection trunks, in the case of local traffic, or interexchange
trunks, in the case of interexchange traffic. TWCIS' competitive LEC partner will also carry all
ofTWCIS' interexchange traffic.

All appropriate intercarrier compensation will be paid on calls terminating to the PSTN in
accordance with existing compensation regimes, and the jurisdiction of each call (i.e., whether it
is a local, intrastate toll, or interstate toll call) made by a Time Warner Cable customer will be
determined based upon the called and calling party numbers and not on the location that the call
begins to traverse the PSTN. In addition, telephone nwnbers assigned to customers will be
assigned in accordance with existing rate center and area code boundaries and, to the extent
applicable; in accordance with pooling guidelines.

W356067.0J
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EXHIBITF

W3S6067.0J

MAP OF PROPOSED SERVICE AREA

[See Attached]
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EXHIBITG

~
\

FURTHER INFORMATION REGARDING THE MANAGEMENT AND TECHNICAL
SUPPORT CAPABILITIES OF TWCIS

The Applicant will rely on the individuals identified in the following bios for technical and
managerial support in providing services in Nebraska as described in this Application. Through
arrangements with its affiliate Time Warner Cable, TWCIS will have sufficient managerial and
technical capability to ensure that TWClS can provide the services for which it seeks
certification. The management teams at Time Warner Cable, based in Stamford, Connecticut
and Lincoln, Nebraska, include individuals with extensive experience in successfully developing
and·· operating communications businesses, including local telephone businesses. Moreover,
Time Warner Cable possesses the internal managerial resources to support its Nebraska
operations. Certain persons that are part of the management teams at Time Wamer Cable will
also be officers of TWCIS. Their expertise in telecommunications makes the Time Warner
Cable management team well-qualified to construct and operate facilities on behalf of TWCIS.
In addition, the officers and management of Time Warner Cable also have the technical
expertise, developed through designing, constructing, and operating telecommunications
networks, to provide the proposed services. Specific technical experience of officers and
management ofTWCIS can be found below.

. Biographical Sketches ofTWCIS Management

Carl Rossetti, President

Carl Rossetti is President of TWOS (Nebraska) and Executive Vice President of Time Warner
Cable, a positionhe has held since 1998. Mr. Rossetti joined Time Warner Cable in 1976 and
has held numerous management positions, including Division President ofTime Warner Cable's
New England Division in Portland, Maine and interim CEO of Road Runner, the high-speed
online service delivered through cable modems and over the cable television infrastructure. In
this position, Mr. Rossetti was responsible for overall strategic planning to grow the business and
maintain Road Runner's commitment to providing premier high-speed access service. Mr.
Rossetti has also served as Time Warner Cable's Senior Vice President of Corporate
Development, where he managed and oversaw all of the company's intemational investments,
negotiated non-cable and vendor agreements including acquisitions, mergers and disposition of
assets. Additionally, Mr. Rossetti served as Interim CEO of Time Warner Telecom, where he
helped initiate Time Warner Cable's efforts to branch into the competitive local exchange
business.

Elizabeth Scarborough. President. Nebraska Group

Elizabeth Scarborough. President of the Nebraska Division ofTime Warner Cable, has been with
Time Warner Cable since 1981, holding a variety of marketing and management positions in a

W356067.01
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number of Time Warner Cable locations in Florida, Louisiana and Georgia. Ms. Scarborough
.came to Nebraska in 1996, moving from a similar role in Time Warner Cable's Savannah"
Georgia system. The Nebraska Division includes 22 political subdivisions throughout Eastern
Nebraska, with the largest system in Lincoln. Ms. Scarborough and her staff of almost 300 are
responsible for all video, high speed data, and Digital Phone deployments for these locations.
Ms. Scarborough holds an ABJ in Publication Management and MBA from the University of
Georgia.

Gerald D. Campbell. Senior Vice President

Gerald Campbell is currently Time Wamer Cable's Senior Vice President, Voice, responsible for
developing the company's IP voice business. Mr. Campbell brings to Time Warner nearly 30
years of experience in the cable and telephone industries. Mr. Campbell spent nearly ten years
with Comcast Communications in senior management roles and developed and built the
company's voice business in the United Kingdom. Prior to joining Comcast, Mr. Campbell held
executive positions with Cablevision of Boston and Warner Communications.

Sam Howe. Senior Vice President

Sam Howe is Senior Vice President of Marketing for Voice Services at Time Warner Cable. He
is responsible for the development, roll out and management of all marketing initiatives for Time
Warner Cable's lP based voice service called Digital Phone. Prior to joining Time Warner
Cable, Mr. Howe operated his own company, Howe Strategic, where he provided marketing,
planning and business development consultation to companies in the media industry. Mr.
Howe's telephone experience was acquired in the United Kingdom from 1993-1998, where he
spent three years as Senior Vice President of TeleWest pIc, a leading telecommunications
company providing cable television, telephone and ISP services. Prior to that Howe spent two
years as Group Director ofmarketing at SBS Cablecomms, Inc. a 50/50 partnership between Cox
Communications Inc. and Southwestern Bell Inc. Mr. Howe began his career working in the
cable industry and eventually spent nine years at Cox Communications, Inc. where he held
various positions in finance and marketing. Mr. Howe holds a B.A. from Bowdoin College in
Brunswick, Maine and a MBA from the Kellogg Graduate School of Management at
Northwestern University.

Dick Cassidy, Vice President. Operations-Lincoln. Nebraska Division

Dick Cassidy is the Vice President of Operations for the Nebraska Division of Time Warner
Cable. Mr. Cassidy has been with Time Warner since 2000, holding various operations and
management positions. Mr. Cassidy came to Nebraska in 2000 from a management position in
Denver with Verio,. a large shared data web hosting company, which is a division of NTT
(Nippon Telephone and Telegraph). Dick holds a BS degree in Education from Colorado State
University and an MBA from the University ofColorado.

W3S6067.01
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/

Liliane Zreik, Vice President-Engineering
:.

Liliane Zreik started her career with NYNEX Corp (now Verizon), where she became
responsible for developing and introducing new telephone services leveraging advanced
technologies such as automatic speech recognition and intelligent networking. She was a key
member of the team responsible for implementing LNP and 3n1 party access for NYNEX Ms.
Zreik initiated and drove the solutions marketing effort for Sonus Networks, a softswitch vendor,
and was a key executive for BB2W, a startup company that deployed 802.1 I-based wireless high
speed access. Ms. Zreik also led implementations of new technologies in call centers. In
addition to her extensive technical experience, Ms. Zreik was a high yield bond analyst covering
cable and technology for an investment finn. Ms. Zreik holds an MBA from Harvard University,
a Master in Electrical Engineering from Cornell University, and a BSEE from Syracuse
University.

Julie Patterson, Secretary

Julie Patterson is Assistant General Counsel for Time Warner Cable in Stamford, Connecticut.
After practicing communications law in private practice, Ms. Patterson served as an Attorney
Advisor in the Conimon Carrier Bureau of the Federal Communications Commission, where she
worked on issues relating to local telephone competition, the deployment of broadband services,
Bell Operating Company section 271 applications, and communications and media mergers.
Ms. Patterson has a B.A. degree from the University of Pennsylvania and a J.D. degree from the
College ofWilliam and Mary.
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EXHIBITH

W356067.0J

SEC 10K ANNUAL REPORTS OF TIME WARNER INC.
(FIKIA AOL TIME WARNER INC.)

FOR 2001, 2002 AND 2003

[See Attached]
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Services (Nebraska), LLC, d/b/a Time Warner Cable

EXHIBIT I

W3S6067.01

FINANCIAL COMMITMENT LETTER

[See Attached]
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• •Exhtbits to Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable

EXHIBITJ

DESCRIPTION OF DIRECTORY ASSISTANCE AND OPERATOR SERVICES

Through its relationship with a third party competitive LEe, TWCIS will proVide its customers
with c·omplete local, intrastate, and national Directory Assistance and Operator Services, each of
which will be branded as Time Warner Cable services. As discussed herein, call destined for
"off-net" locations on the PSTN will be converted from Internet Protocol format into traditional,
circuit switched format and then routed to their [mal PSTN destination for termination. All
Directory Assistance and Operator Service calls will, therefore, be converted from Internet
Protocol format into traditional circuit switched format by TWCIS' Media Gateway Device and
be routed and delivered to TWCIS' competitive LEC partner, which will provide the TWCIS
branded Directory Assistance and Operator Services.

W3S6067.01
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• •Exhibits to Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable

EXHIBITK

SUMMARY OF E9ll SERVICES

As described herein, Applicant's proposed services will utilize VoIP technology and will be
provided pursuant to the PacketCable standard, which was developed by CableLabs, a research
organization serving the cable television industry. PacketCable is a specification that provides a
series ofprotocols and standards defining the delivery of voice service over the upgraded, digital,
high-speed cable network. The Applicant's IP voice services will originate from a voice-enabled
cable modem at the customer's premise and travel, in packet form, over the same path currently
used to provide Time Warner Cable cable modem service. At the Time Warner Cable headend,
the voice and data packets will travel to a cable modem terinination system ("CMTS"), at which
point the data packets will travel to the Internet and the voice packets will travel to Applicant's
softswitch device, which will control the call set-up and signaling. The softswitch device will
determine whether the telephone call being made by Applicant's subscriber is directed to another
subscriber of the Applicant (i.e., an "on-net" call) or to a person served on the Public Switched
Telephone Network ("PSTN') by a traditional LEC (i.e., an "off-net" call). If the call is an on
net cali, then the voice packets will be directed by the softswitch device to another cable modem
termination system ("CMTS'') on Applicant's network and be terminated to another voice-enable
cable modem. If the call is an off-net call, then the softswitch device will route the call to a
Media Gateway Device, which will convert the IP voice packets to traditional TDM format and
direct the call to the PSTN for termination.

In connection with 9-1-1 services, TWCIS will route all 9-1-1 calls from the Media Gateway
Device to the appropriate Public Safety Answering Point "PSAP." In doing so, TWCIS will pass
not only the Automatic Number Information associated with the call, but also the Automatic
Location Infonnation associated with the call, making the 9-1-1 services provided fully
enhanced. Location information will be based upon the subscriber's service. address. When
customers are provisioned on the proposed TWCIS service, TWCIS will utilize the Master Street
Address Guide ("MSAG") to confinn that valid addresses are available for 9-1-1 calls made by
TWCIS customers; update the MSAG and 9-1-1 databases for TWCIS customers; and submit
nec.essary.. corrections to inaccurate subscriber information. In routing 9-1-1 calls to the. t
appropriate PSAP, TWCIS will work with a competitive LEC partner whose local switch will
direct the call to 9-1-1 tandem switch and/or PSAPs for completion of 9-1-1 calls in each
particular service area.

W3S6067.0J
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• •Exhibits to Application ofTime Warner Cable Information
Services (Nebraska), LLC, d/b/a Time Warner Cable

EXHIBITL

'.

SUMMARY OF TELEPHONE .RELAY SERVICE PLAN

Through its relationship with a third party competitive LEC, TWCIS will provide its customers
with complete access to Telecommunications Relay Servicel7-1-1 services. As discussed herein,
call destined for "off-net" locations on the PSTN will be converted from Internet Protocol format
into traditional, circuit switched format and then routed to their final PSTN destination for
tenninatiOIi. All 7-1-1 dialed calls will, therefore, be converted from Internet Protocol format
into traditional circuit switched fonnat by TWCIS' Media Gateway Device; delivered to
TWCIS' competitive LEC partner; and then be routed by TWCIS' competitive LEC partner to
the appropriate 7-1-1 center. All connectivity to 7-1-1 centers will be managed by TWCIS'
competitive LEe partner. In addition, T-T-Y devices will be interoperable with the Digital
Phone service.

W356067.OJ
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• •Exhibits to Application ofTime Warner Cable Information

Services (Nebraska), LLC, d/b/a Time Warner Cable

EXHIBITM

/

l.,

SAMPLE TARIFF SETTING FORTH TWCIS' PROPOSED SERVICES TO BE
OFFERED

[See Attached]

W356067.01
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BEFORE THE MINNESOTA PUBUC UTILITIES COMMISSION

LeRoy Koppendrayer
Ken Nickolai
Gregory Scott
Marshall Johnson
Phyms Reha

Todd G. Hamnan
Robins, Kaplan, Miller & Ciresi, LLP
2800 LaSalle Plaza
800 LaSalle Avenue
Minneapolis, MN 55402-2015

Chair
Commissioner
Commissioner
Commissioner
Commissioner

SERVICE DATE: MAY -4 tD04

DOCKET NO. P-6365/NA-04-332

In the Matter of the Application of Time Warner Cable ]nformation Services (Minnesota). LLC
d/b/a Time Warner Cable for a Certificate of Authority to Provide Facilities Based Local
Exchange and Interexchange Services

The above entitled matter has been considered by the Commission and the following
disposition made:

Approved the application for a conditional certificate of authority to pro"ide
interexcbange service on a statewide basis and facilities based local exchange
services in the following communities as reflected on the service area maps
included \lith the February 27, 2004 riling: the communities of Bloomington, Eden
Prairie, Edina, Fridley, Hopkins, Minneapolis, Minnetonka, Richfield, St. Louis
Park, and Shakopee which are currently served by Qwest Corporation; the
communities of Carver·and Chaska which are currently served by Sprint
Minnesota; the community of Jordan which is currently served by Frontier
Communications of Minnesota; the community of Madelia which is currently
served by Christianson CommunicatioDS; the communities of Waverly and
Montrose which are currently served by Lakedale Telephone Company; the
community of New Urn which is currently served by New Ulm Telephone; and the
community of New Prague which is currently served by Eckles Telephone
Company;

Granted a variance under Minn. Rules pt. 7829.3200 to the notification
requirements in Minn. Rules pt. 7812.0200, subpt. 6;

Conditions to receive operational authority for interexchange service:

1. Commission approval of a long distance tariff;
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• •
Conditions to receive operational authority for facilities based local exchange
services:

" '

2. Commission approval of 911 plan
3. Commission approval of a local tariff

The applicant may not provide local services until all conditions listed above have
been fulfilled.

This decision is issued by the Commission's consent calendar subcommittee, under a
delegation of authority granted under Minn. Stat. § 216A.03, subd. 8 (a). Unless a party,
a participant, or a Commissioner mes an objection to this decision \l'ithin ten days of
receiving it, it will become the Order of the full Commission under Minn. Stat. § 216A.03,
subd. 8 (b).

The Commission agrees with and adopts the recori1mendations of the Department of Commerce
which are attached and hereby incorporated in the Order.

BY ORDER OF THE COMMISSION

~.¥.~
Executive Secretary

(S E A L)

This document can be made available in alternative formats (Le., large print or audio tape) by
calling (651) 297-4596 (voice) or 1-800-627-3529 (TTY relay service).
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•
85 7th Place East, Suite 500

St. Paul, Minnesota 55101·2198
651.296.4026 FAX 651.297.1959 TTY' 651.297.3067

Aprill9,2004
RECE1VED

APR 2 120u4

Burl W. Haar MNRBJ}UTl.!1E6~

Executive Secretary
Minnesota Public Utilities Commission
121 7th Place East, Suite 350
St. Paul, Minnesota 55101~2l47

RE: In the Matter ofthe Application ofTirne Warner Cable Infonnation Services (Minnesota),
LLC d/b/a Time Warner Cable for a Certificate of Authority to Provide Local Exchange
and Interexchange Services
Docket No.P6365/NA-04-332

Dear Dr. Haar:

Applications for certificates ofauthority may be approved without hearing under Minn. Stat. §
2l6A.03, subd.7. The Public Utilities Commission's (Commission's) Order designating certain
applications for certificates ofauthority as being subject to a standing order was issued on
August 25, 2000 in Docket No. P999/CI-OO-634. The use of a standing order is to apply to
filings submitted on or after September I, 2000.

As required by the Commission's August 25,2000 Order, the Department ofCommerce
(Department) has reviewed and analyzed the current filing. Attached is the Department's
checklist for processing applications for certificates of authority. The checklist reflects the
Department's analysis of the issues relating to the requirements of Minnesota law and the
Commission's rules.

The application for certification was filed on: February 27, 2004

The name ofthe applicant: Time Warner Cable Infonnation Services (Minnesota), LLC d/b/a
Time Warner Cable

The application requested the following type ofcertification: Certificate of Authority to provide
Facilities Based Local Exchange and lnterexchange Services

The application for certification was filed by:

Todd G. Hartman
Robins, Kaplan, Miller & Ciresi, LLP
2800 LaSalle Plaza
800 LaSalle Avenue
Minneapolis, Minnesota 55402-2015

Market Assurance: f .800_657.3602
Energy Information: 1.800.657.3710

www.commerce_state.mn_us
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Unclaimed Property: i .800.925.5668
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Burl W. Haar
April 19, 2004
Page 2

• •
RecommendedAction: Approve ofthe application for an Conditional Certificate ofAuthority to
provide Interexchange Service on a statewide basis and Facilities Based Local Exchange
Services in the following communities as reflected on the service area maps included with the
February 27,2004 filing: the communities ofBloomington, Eden Prairie, Edina, Fridley,
Hopkins, Minneapolis, Minnetonka, Richfield, St. Louis Park, and Shakopee which are currently
served by Qwest Corporation; the communities ofCarver and Chaska which are currently served
by Sprint Minnesota; the community ofJordan which is currently served by Frontier
CommWlications ofMinnesota; the community ofMadelia which is currently served by
Christianson Communications; the communities ofWaverly and Montrose which is currently
served by Lakedale Telephone Company, the community ofNew Ulrn which is currently served
by New VIm Telecom; and the community ofNew Prague whi~h is currently served by Eckles
Telephone Company. Grant a variance under Minn. Rules pt. 7829.3WO to the notification
requirements in Minn. Rules pt. 7812.0200, subpt. 6.

The Department does not believe that an interconnection is required pursuant to Minn. Rules pt.
7812.0200, subd. 3A, because the applicant will not interconnect directly with the local exchange
carrier.

Conditions to Receive Operational Authority for Interexchange Service:

1. Commission approval of a long distance tariff

Conditions to Receive Operational Authority for Facilities Based Local Exchange Services:

2. Commission approval of911 plan
3. Commission approval ofa local tariff

The applicant may not provide local services until all conditions listed above have been
fulfUled.

The Department's analysis finds that the Application for Certification complies with the
Commission's requirements as indicated on the attached checklists. The Department is
submitting this memorandum recommending that the Commission approve the Application for
Certification either at a Commission hearing or by way of the standing order process approved
by the Commission on August 25, 2000.

Sincerely,

~
DIANE DIETZ
Rate Analyst
TeJeconuDWlications

DD/ja
Attachment 0826
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TIme V..[~rner Cable.. 1r1Or~bCJf"1.J Se(~lces CM!nn-e.io-IJ..}

Company: i- L-C- d/bI CL -J;m,€ fA) C1- r ()€r Cu. bI-e.
Docket No.: PC;30S:1 NA -oLJ-~ .

CHECKLIst FOR PROCESSING APPLICATIONS FOR
CERTIFICATES OF AUTBORI1Y

L TYPE OF CERTIFICATION REQUESTED BY APPLICANT

V A. Facilities-based local exchange company (Note, Minn. Rules pL 7812.0200, subpt. 2 states
that a certificate to provide facilities-based local exchange service authorizes the provision of
all fo9JlS of local service, interexchange service, and local niche service in Minnesota)
_......1_1. Conditional certificate ofauthority
__ii. Operational certificate ofauthority (not subject to standing Order)

__B. Resale oflocal exchange service
__i. Conditional certificate ofauthority
__ll. Operational certificate of authority

__co Long Distance Service
__i. Conditional certificate ofauthority
__ii. Operational certificate of authority

__D. Local Niche Service
__I. Conditional certificate ofauthority
__11. Operational certificate ofauthority

II.

_A.

_B.

GEOGR4.PWC AREA OF CERTIFICATION

Facilities-based local exchange company
__3. Exchanges served by Citizens Telecommunications ofMilmesota Inc.

statewide .
__other (specify exchanges) _.'

/b. Exchanges served by Qwest Corporation 8Ioe/Y7'i t17t? Edl!!/) fJY?l1ntj &J /It.C{ I .
__ statewide ccmmf}fl,~ r=n.dI-e.t. j /foPJrlrtS., /1)JnI1-t;«-£l> h ~

:./ other (specify ~esr:: ;n I nl1_~ iJ71 /(q tftCll"f-i~IClrSl-, Lov6
v c. Exchanges~ed by Sprint Minnesota Pa-r k "SIuJ.h'oPee

--stateWIde . C lin, J:-N.c . • .
-..L. other (speCIfY ~gesJ::::: Cd rver, C f>aJ*~

./ d. Exchanges served by Frontier Communications orMikesota
statewide

/ other (specify exchanges) (Yon::ia. n
V;. Exchanges served by the following incumbent local exchange conwanies: /.,

;-15r:~~;~::X:Z:~OEc:tL'f5r!Pj;;t~ ~.
_~_s tew1de Corf/ff'lA'l,f?;.j. .

--!L.. other (specify exchaages) tr1a..del((~. M(Y1fnJJ~ /;~ct'?'erLq,
Resale oflocal exchange service I NaufJr. .lte
__3. Exchanges served by Citizens Telecommunications ofMilmesota Inc. . ~

statewide
__other (specify exchanges) _

__b. Exchanges served by Qwest Corporation

1
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Company:
Docket No.: p [0305/ NA -0'-1 - 33d-..

•
statewide

__ other (specify exchanges) _

c. Exchanges served by Sprint Mirmesota
statewide== other (specify exchanges) __-:---:--_::-::-:-:--_

d. Exchanges served by Frontier Communications ofMinnesota
statewide

__ other (specify exchanges) ---:- _
__e. Exchanges served by the following incumbent local exchange companies:

statewide
__ other (specify exchanges) _

~C.

_D.

Lonj Distance Service
_v_:i. Statewide
__ii. Other (specify)

Local Niche Service
1. Statewide
ii. Other (specify)

ill. APPLICATION REQUIREMENTS OF TIlE APPLICANT

Minn. Stat. §237.16, subd. l(b) and §237.74 , subd. 12 mandate that companies obtain a certificate of
authority prior to offering regulated telecommunications services in Minnesota. A conditional certificate
of authority is permitted tmder Minn. Rules pts. 7812.0300, subpt. 4 and 7812.0350, subpt. 4 when the
submission and Commission approval of tariffs and interconnection agreements is a prerequisite for
providing the services identified in the applicable petition for certification. The requirements for
certification for providers of facilities-based local exchange service, reseUers of local exchange service,
long distance service, and local nic~e services are listed in Minn. Rules pI. 7812.0300, 7812.0350,
7812.0400, and 7812.0500 respectively.

Minn. Rules pt. 7812.0300, subpt. 2 (parts A through N) describe the application requirements and the
decision criteria for granting a certificate ofauthority. Companies applying for certification to provide
long distance, local niche, or resale oflocal serv;ce must meet A to L of the filing requirements, except
for the information, relevant to facilities-based local exchange servic-e providers, which is identified in
Minn. Rules pt. 7812.0300, subpt. 2, items G and K. The application requirements ofMinn. Rules pt.
7812.0300, subpt. 2" (A through N) are as follows:

/ A. Company has the managerial, technical and fmancial ability, required under Mirmesota law,
to provide telecommunications services in Minnesota.

~B. An applications must include the applicant's full legal name and address, including the
address of the applicant's place ofbusiness; if a corporation, the names. addresses, telephone
numbers, and business experience of its officers; ifa partnership or limited liability
partnership, the names, addresses, telephone numbers, and business experience ofpersons
authorized to bind the partnership; or. ifa limited liability company, the names, addresses,
and telephone numbers of its managers;
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All applications must include a description of the applicant's organizational structure,
including documentation identifying the petitioner's legal status, for example, sole
proprietOTShip; partnership, limited liability partnership, company, limited liability company,
corporation, and so forth; a copy of its articles of incorporation; and, a list of shareholders,
partners, or members owning ten percent or more of the interest in the business;

Company:
Docket No.:

ve.
•

Ph 3/:;5/Nf1- ()/,.{- 33d-...
•

/'D.

~.

~.

/H.

V-I.

All applications must include a list ofthe applicant's affiliates, subsidiaries, and parent
organizations, ifany;

All applications must include a description ofthe nature of the applicant's business, including
a list of the services it provides;

All applications must include a description of the applicant's business history, including: (1)
the date the business was first organized, the dates of subsequent reorganizations, and the
date the applicant started providing telephone or other telecomnllmications services; and (2)
the applicant's e),.l'erience providing telephone company services or telecommunications
services in Minnesota and other jurisdictions, including the types of services provided, the
dates and nature ofstate or federal authorization to provide those services, the length of time
it has provided those services, and pending or completed criminal.. civil, or administrative
action taken against the applicant by a state or federal authority, including any settlements, in
connection with the applicant's provision of telephone company services or
telecommunications services;

All applicatioris must include a fmancial statement of the applicant, for the most recent fiscal
year and the financial statement must consist of a balance sheet, an income statement, notes
t~-f"mancialstatement, and, if available, an annual repon;
--=-~ Positive equity (required for facilities-based authority)
_-_ (ii) Company has the financial capacity necessary for the proposed undertaking

Applications for facilities-based authority must include a list and·description of the types of
services the applicant seeks authority to offer: (1) including the classes of customers the_
applicant intends to serve; (2) indicating the extent to which it intends to provide service
through use of its own facilities, the purchase of unbundled network elements, or resale; (3)
identifying the types ofservices it seeks authority to provide by reference to the general
nattlre of the sen;ce, for example, voice, custom calling, signaling, information, data, and
video; and (4) listing the technology that will be used to deliver the service, for example,
fiber-optic cable, digital switches, or radio;

All applications must include a proposed price list or tariff setting forth the rates, tenns, and
conditions ofeach service offering, unless the applicant is seeking a conditional certificate
under subpart 4 and has not yet developed the infonnation listed in this item;
__ (i) Tariff checklist is satisfactory

Applications for authority to provide local exchange service must include a service area rnap
providing the information required underpart 7810.0500, subpart 2, and narrative description
of the area for which the applicant is seeking certification, except that if the applicant does
not have the necessary agreements or tariffs to serve the entire area for which certification is
sought, a map providing the infonnation required under part 7810.0500, subpart 2, and a
narrative delineating specifically those areas in which the applicant is currently prepared to
provide service. Note also that applications for authority to provide local niche service must
include a narrative description of the area for which the appJicant is seeking certification;
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An application for facilities-based authority must include a description ofthe applicant's
facilities and the location or proposed location of those facilities; and

All applications must include the date by which the applicant expects to offer local service to
the entire service area for which the applicant is seeking certification, including the
applicant's estimated timetable for providing at least some ofits services through use ofits
own network facilities;

Applit:ations for facilities-based authority must include a description of the applicant's
policies, personnel, and equipment or arrangements for Customer service and equipment
maintenance, including information demonstrating the applicant's ability to respond to
customer complaints and inquiries promptly and to perfonn maintenance necessary to ensure
compliance with the quality requirements set forth in the Commission's rules;

All applications must include a copy ofthe applicant's certificate to conduct business from
the Minnesota Secretary of State;

Company:
Docket No.: pG:5hS-/ NA -oL/- 33d...

/K.

/'
_L.

'.

__iv.

..,r:.__11.

Other information needed to demonstrate that the applicant has the managerial, technical, and
financial ability to provide the services it intends to offer consistent with the requirements of
this chapter and applicable law including the following:
V" i. An applicants must have a toU-free number required pursuant to Minn. Rules pt.

7812.0300, subpt 3(G). . .
__ Toll ~umberhas been called. 507-" '-{2-- 3./1 '1-1'iYl11o...de ItC<..

jL'1 Toll-free number is operational. 507- ~s-lf- 4' 9/ 1Or1V~..{)VJ'l)
.-.._ 2. Toll-free number is not operational. Explain:" 12. - S Z.Z- - Z-I)00.zr~

~{ Company states that toll free number will appear on customer bills.
All applications must include a description of the extent to which the applicant has
had any civil, criminal, or administrative action against it in connection with the
applicant's provision of teleCommunications services.
All applications for authority to provide local service must be served on the
Department, the OAG-RUD, the Department 'of Administration, persons certified
to provide telecommunications service within the petitioner's designated service
area, and the city clerk, or other official authorized to receive service or notice on
behalfof the municipality, ofall municipalities within the petitioner's designated
service area in compliance with Minn. Rules pt. 7812.0200, subpt. 6.
Applicants requesting authority to provide local exchange service must file a 911
plan that complies with the requirements ofMinn. Rules pt 7812.0550.
__ 911 checklist is satisfactory
Applicants requesting authority to provide local exchange service must agree to
offer the following services to all customers pursuant to Mimi. Rules pt. 7812.0600
(basic $ervice requirements):
~ single party voice-grade sen-lce and touch-tone capability;
~ 911 or enhanced 911 access;
-L- 1 + intraLATA and interLATA presubscription and code-specific equal

access to interexchange carriers subscribing to its switched access service;
-4 access to directory assistance, directory listings, and operator services;
-L ton and infonnation service-blocking capability without recurring monthly

charges as provided in the Commission's ORDER REGARDING LOCAL
DISCONNECTION AND TOLL BLOCKING CHARGES, Docket No.

~.

,

4
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•Company:
PI '2. Io</NA-tf-{-- 3 ~?r-Docket No.: lD) J

•
P999/0-96-38 (June 4, 1996), and its ORDER GRANTING TIME
EXTENSIONS AND CLARIFYING ONE PORTION OF PREVIOUS

, ,ORDER,DocketNo. P999/CI-96-38 (September 16, 1996); .
~ one white pages directory per year for each local calling area, which may

include more than one local caning area, except where an offer is made and
explicitly refused by the customer;

/ a white pages and directory assistance listing, or, upon customer request, a
private listing that allows the customer to have an unlisted or unpublished
telephone number;

;,/ call-tracing capability according to chapter 7813;
...L tariff language on blocking capability aecording to the Commission's

ORDER ESTABLISHING CONDmONS FORTIIE PROVISION OF
CUSTOMER LOCAL AREA SIGNALING SERVICES, Docket No.
P999/0-92-992 (June 17, 1993) and its ORDER. AFTER
RECONSIDERATION, Docket No. P999/0-92-992 (December 3, 1993);
and

/' teleconnnunications relay service capability or access necessary to comply
.with state and federal regulations.

--./' A Separate flat rate service offering. At a minimum, each local service
provider (LSP) shall offer the services identified in Minn. Rules pt.
7812.0600, subpt. 1 as a separate tariff or price list offering on a flat rate
basis. An LSP may also offer basic local service on a measured rate basis
or in combination with other services. An LSP may impose separate
charges for the services set forth in subpan 1 only to the extent permitted

/' by applicable laws, rules, and Commission Orders.
if Service area obligations: A LSP shall provide its local services on a

nondiscriminatory basis, consistent with its certificate under pan
78]2.0300 or 7812.0350, to all customers who request service and whose
premises fall within the carrier's service area boundaries or, for an interim
period, to all requesting customers whose premises faU within the
operational areas of the local service provider's service area under part
7812.0300, subpart 4, or 7812.0350, subpart 4. The obligation to provide
resale services does not extend beyond the service capability ofthe
underlying carrier whose service is being resold. The obligation to provide
facilities-based services does not require an LSP that is not an eligible
teleconununications carrier (ETq to build out its facilities to cust~mers

not abutting its facilities or to serve a customer if the local service provider
cannot reasonably obtain access to the point of demarcation on the

/" customer's premises.
Service disconnection. An LSP may disconnect a customer's basic local
service as allowed under parts 7810.1800 to 7810.2000, except that it shall
not disconnect basic local service for nonpayment of toll or information .

/' service charges or any service other than basic local service.
A competitive local exchange carrier shall offer each end user at least one
flat rate calling area that matches the flat rate calling area offered that
customer by the local exchange carrier under Minn. Rules pt. 7812.0900,
subpt. 1, including any applicable extended area service (pursuant to Minn.

/ Rules pt. 7812.0800, subpt. 1).
Minn. Rules pt. 7812.1000 requires that a notice ofcustomer rights be sent
to subscribers. At the time service is initiated, at least annually thereafter,
and upon customer request, a local service provider (LSP) shall provide
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• •Company:
Docket No.: P1030S-/ f\JA--Dlj - 33~

customers wi.th a summary, in plain language, of the rights and obligations
ofcustomers as provided in items A to D as follows: (A) The notice must
describe the complaint procedures available through the LSP and the .
Commission, and must indicate that the customer can contact tb.~
Commission ifdissatisfied with the local service provider's resolution of
the customer's complaint. The notice must specify the current address and
the local and toll-free telephone numbers of the Commissionis Consumer
Mfairs office. (B) The notice must descnbe the customer's rights
regarding the payment ofbills, disconnection of service, privacy, deposits,
low-income assistance, hearing-impaired programs. and blocking ~ptions.

(C) The notice must summarize the Commission's service quality
standards and the remedies available to customers for failure to meei those
standards. (0) The notice must specify the price and sen'ice options as
required by Minnesota Statutes, section 237.66.
Other issues (specify) _

rv. RECOMMENDATION OF THE DEPARTMENT

;
~

Find that applicant possesses the managerial, technical, and financial abilities required Wlder
Minnesota law to pro....;de telecommwrications services.

Grant a conditional certification ofauthority to provide the following services:

~ Facilities-based local exchange company
__a. Exchanges served by Citizens Telecommunications ofMinnesota

Inc.
statewide

__ other (speCify exchanges) --::"~-_--

v"b. Exchanges served by Qwest corgoration%oom, ':'5 "fen, fclt'n j/rQ I nej

statewide 'if{tnQ, ~If~~~ . J1'IP>u /!7M/Jea.pv I, S.h I",
~ th ( .,rf)f(]n-e. K~ ich-rieldJ Sr· J:-w~s.r.-'a/~

_10'__ 0 er specltyexchanges 5/"~6 e.: .-'
V'C. Exchanges served by Sprint Minnes'Of:' ~

statewide
.....-other (specify exchanges) Ca. r'ver { CIz(.lJk.a....

Vd. Exchanges served by Frontier Communications ofMinnesota
~tewide

__/._ oottther (specify exchanges) Jc1rda...n
__e. Exchanges served by the following incumbent local exchange

companies: . . . 1_
M YlstrtU'l~ 6n e.ernmUfll ca. itmJ ! L ake..dq I-e./
o.rd Il/f!.LUf.JY&1fJ ~ -r~ I

statewide II I

-:::: other (specify exchanges) t'l7a.de It 2 New Vim/. / I/~
I Prd..5v..P

__ii. Resale ofJocal exchange service
__a. Exchanges served by Citizens Telecommunications ofMinnesota

me.
statewide
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__other (specify exchanges) _--:- _

__b. Exchanges served by Qwest Corporation
statewide

__other (specify exchanges) _
c. Exchanges served by Sprint Minne-sota

statewide
__other (specify exchanges) _

__d. Exchanges served by Frontier Communications ofMinnesota
statewide .

__ other (specify exchanges) _:------::---_---::--_
e. Exchanges served by the following incwnbent local exchange

companies:

statewide
/.... . . __.other (specify exchanges) _

_V_l11. LongD~ce SeIV1ce
_V_aa .• SStatewide
__b. Other (specify)

__iv. Local Niche Service
a. Statewide
b. Other (specify)

_Co Grant an operational certificate of authority to provide the following services:

__i. Facilities-based local exchange company (not subject to standing Order)
__a. Exchanges served by Citizens Telecomnnmications ofMinnesota

Inc.
statewide

__other (sp~cify exchanges) _---,-__-- _
__b. Exchanges served by Qwest Corporation

statewide==other (Specify exchanges) _
c. Exchanges served by Sprint Minnesota

statewide
__ other (specify exchanges) __-:---:-_--:-::-:-:-_

d. Exchanges served by Frontier Communications ofMinnesota
statewide

__other (specify exchanges) ---:_--:-_-:---:----:_
e. Exchanges served by the following incumbent local exchange

companies:

statewide
__other (specify exchanges) _

__ii. Resale of local exchange service
__a. Exchanges served by Citizens Telecommunications of Minnesota

Inc.
statewide

__ other (specify exchanges) _
__b. Exchanges served by Qwest Corporation

7
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•

_D.

__ii. Resale oflocal exchange service
__a. Exchanges served by Citizens Telecommunications ofMinnesota

Inc.
statewide

__ other (specify exchanges) _
__b. Exchanges served by Qwest Corporation

statewide
__ other (specify ex<:hanges) _

__c. Exchanges served by Sprint Minnesota
statewide

__ other (specify exchanges) __-:---:--_""':"::"-::-_
__d. Exchanges served by Frontier Commmrications ofMinnesota

statewide
__ other (specify exchanges) ---:~--:_--:---:_--:

__e. Exchanges served by the following incumbent local exchange
companies:

statewide
__ other (specify exchanges) _

__iii. Long Distance Service
a. Statewide

_b. Other(specify)
__iv. Local Niche Service

__a. Statewide
_b. Other (specify)

Require the applicant to fulfill the following conditions fOT approval ofoperational
certification:

~ Filing of tariff
__2. Filing of interconnection agreement
Vf Filing of911 plan

__4. Filing ofcertificate from Minnesota Secretary of State
__5. Filing of service area map
__6. Filing ofnarrative description ofservice area
__7. Filing of toll-free number
__8. Filing ofthe following infonnation: _

__9. Filing containing the following tariff revisions: _

8
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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of the }
Appfication of Time Warner )
Cable Information Services, )
LLC d/b/a Time Warner Cable, )
Nebraska for a Gertificate of )
Authority to Provide Local and )
Interexchange Voice 'Services )
within the State of Nebraska. )

}

Application No. C-3228

Applicant Time Warner's
Responses and Objections
to the Data Requests of
Commission Staff and
Interveners

COMES NOW the Applicant Time Warner Cable Information
Services, LLC d/b/a Time Warner Cable ("Time Warner"), and
submits the following Responses and Objections to the Data
Requests of Commission Staff and Interveners:

Pursuant to Paragraph 12 of the "Definitions and
Instructions II section of the Commission Staff and
Interveners Data Requests to Applicant, Time Warner states
that the persons answering each Data Request set forth
below are Travis S. Tyler and Julie Y. Patterson. Further,
pursuant to Paragraph 12 of the "Definitions and
Instructions" section of the Commission Staff and
Interveners Data Requests to Applicant, Time Warner states
that Julie Y. Patterson is prepared to testify concerning
the matters contained in each response set forth below.

Request No.1: Please state the name, job position, address
and telephone number of each and every person who provided
responses in this discovery request.

ResI>onse No.1:

Julie Y. Patterson
Vice President and Chief Counsel, Telephony
Time Warner Cable Inc.
290 Harbor Drive
Stamford, CT 06902
(203) 328-0671

Travis S. Tyler 0835
Attorney for Applicant
Fraser, Stryker, Meusey, Olson, Boyer & Bloch, P.C.

Exhibit

11



•
500 Energy Plaza
400 S. 17th Street
Omaha, NE 681.02
(402) 978-5233

•

Request No.2: Please describe in detail the engineering
standards Time Warner is going to use to design and monitor
its network for local and interexchange services in the
State of Nebraska.

Response No.2:

Time Warner will provide service utilizing voice over
Internet Protocol ("VoIP") technology. Customers will have
the functionality and appearance of conventional telephone
service, including enhanced 9-1.-1. emergency service access.
Time Warner will convert analog voice signals to digital
data that will be sent over the Time Warner data network as
digital data signals. Time Warner's switches will identify
voice traffic and route it to Time Warner's partner, Sprint
Communications Corporation ("Sprint"), which will convert
the digital traffic back to analog voice signals then route
them through Sprint's switches to the public switched
telephone network ("PSTNN

) for delivery as local, long
distance, or 9-1.-1. calls. Accordingly, the network

. utilized to provide the proposed services will, in part, be
that operated and maintained by Sprint.

The Time Warner network consists of 750 Mhz hybrid fiber
coaxial cable facilities. The network and associated
equipment used to provide the proposed services have been
engineered in accordance with DOCSIS® (Data Over Cable
Service Interface Specification), which was developed by
CableLabs and which defines interface requirements for
cable modems involved in high-speed data distribution over
cable television system networks. The DOCSIS
specifications have been formally approved by national,
regional, and international standards development
organizations such as the Society for Cable
Telecommunications Engineers (SCTE) , the European
Telecommunications Standards Institute (ETSI), and the
International Telecommunications Union (ITU).

In addition, the Time Warner network and associated
equipment used to provide the proposed services have been
engineered in accordance with PacketCable, which is a
CableLabs-led initiative that has developed interoperable
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interface specifications for delivering VoIP based services
over two-way cable plant. Built on top of the DOCSIS high
speed data infrastructure, PacketCable networks use
Internet protocol (IP) technology to provide the proposed
voice services.

can
at

VOIP Services.p

Additional information regarding PacketCable networks
be found
http://www.packetcable.com/downloads/SCTE02
df

Request No.3: Please describe the emergency procedures
Time Warner would use in the event of a power loss at the
customer premise, network between customer premise and the
head office, and at the Time Warner head office. If your
answer includes re~iance on the underlying carrier, please
identify the underlying carrier, the emergency procedures
of the underlying carrier and state whether the underlying
carrier has a route redundant network.

Response No.3:

Time Warner discloses to customers that Digital Phone does
not include an in-home back-up power source and that, as is
the case with electric powered cordless phones, should
there be a power outage, the proposed services will not be
available. However, Time Warner's cable facilities, nodes,
and headend facilities are all equipped with back up power
(generally four (4) hours), as well as diesel-powered
generators to provide power in the event of emergencies.

Request No.4: Please describe the manner in which Time
Warner intends to determine how remittances to the Nebraska
Universal Service Fund (NUSF) will be calculated for
packaged, bundled or promotional service offerings and
describe the allocation method that Time Warner will use to
determine intrastate versus interstate telecommunications
services.

Response No.4:

Time Warner intends to remit contributions to the Nebraska
Universal Service Fund (NUSF) based on an allocation of its
bundled intrastate/interstate service offering that Time
Warner will propose to the Nebraska Public Service
Commission for its approval. To that end, Time Warner
intends to propose to the Nebraska Publ ic Service
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Commission that its NUSF remittances be based on the
allocation adopted by the Federal Communications Commission
for bundled wireless services, namely that 28.5% of .Time
Warner's bundled service offering be allocated as
interstate revenue and 71.5% of Time Warner's bundled
service offering be allocated as intrastate revenue.

Request No.5: Please describe in detail
between Time Warner and the underlying
carrier referred to in Exhibit J and your
partner" identified in Exhibit E to the
produce copies of any and all documents
relationship.

Response No.5:

the relationship
local exchange

"competitive LEe
Application and
evidencing such

Time Warner will be working with Sprint Communications
Corporation (nSprint") in order to provide the proposed
services. When calls made to and by end users not served
by Time Warner must traverse the public switched telephone
network ("PSTNII), Time Warner completes those calls through
its relationship with Sprint. Through that relationship,
Sprint provides to Time Warner a variety of services
relating to the provisioning of the proposed services to
customersi the termination of IP voice traffic to the PSTNi
the delivery of Enhanced 911 service; Operator Services and
Directory assistance; assistance with local number
portability; carriage of long distance traffic;
administration of intercarrier compensation; administration
of numbering resources; and directory listings.

Time Warner objects to the foregoing request, inasmuch as
.it seeks production of "any and all documents" evidencing
Time Warner's "relationship" with Sprint; such a request is
overly broad, unduly burdensome, and not reasonably
calculated to lead to the discovery of information relevant
to Time Warner I s Application. Further, such a request
would require the disclosure of information considered
privileged and confidential by both Time Warner and Sprint.

Request No.6: Please explain the source of Time Warner's
numbering resources and, if such resources will be received
from the underlying local exchange carriers' switch, please
identify the local exchange carriers and,switch locations.

0838
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•
Response No.6:

•
Time Warner will obtain numbering resources through Sprint
Communications Corporation. Sprint Communications
Corporation's switch is located in Omaha, Nebraska.

Request No.7: Page 3 of the Application states that "all
approp~iate intercarrier compensation will be paid on calls
originating from Time Warner's network, and all
jurisdictional determinations and payments in this regard
will be made in accordance with existing compensation
regimes. " Please complete the following chart concerning
the payment of intercarrier compensation and the actual
method for routing calls to and from Time Warner customers:

Calling
Party
Customer
and
Location

Terminating
Party
Customer
and
Location

Compensation
Paid by Who to
Whom (including
estimated rate)

Description of
·Physical connection
of Networks.
Include at least:
a) Physical location
of planned Point of
Interconnection
("POI");

bY Party Responsible
for transporting
call to POI; and
c) Planned rate of
compensation.

Time
Warner
Lincoln,
NE

Time Warner No Compensation
Nebraska Due
City, NE

Time Warner's
network will be used
for the transport of
the entire call

Time
Warner
Lincoln,
NE

Other LEC
Lincoln, NE

Compensation
paid by Sprint
Communications
Corporation
(IISprint II) to
Other LEC in
accordance with
the applicable
interconnection
agreement

5

a) POI between
Sprint and Other LEC
in accordance with
the applicable
interconnection
agreement;
b) Sprint;
c) compensation paid
by Sprint to Other
LEC in accordance
wi tb the applicable
interconnection
agreement
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Other LEC Time Warner
Lincoln, Lincoln, NE
NE

Calling
Party
CUstomer
and
Location

Time
Warner
Falls
City, NE

•
Terminating
Party
Customer
and
Location

Other LEC
Falls City,
NE

Compensation
Paid by Who to
Whom (including
estimated rate)

Compensation
paid by Other
LEC to Sprint
in accordance
with the
applicable
interconnection
agreement

Compensation
paid by Sprint
to Other LEe in
accordance with
the applicable
interconnection
agreement

6

•
Description of
Physical connection
of Networks.
Include at least:
a) Physical location
of planned Point of
Interconnection·
(1'POI") ;
b) Party Responsible
for transporting
call to POI; and
c) Planned rate of
compensation.

a) POI between
Sprint and Other LEC
in accordance with
the applicable
interconnection
agreement;
b) Other LEe;
c) compensation paid
by Other LEC to
Sprint in accordance
with the applicable
interconnection
agreement
a) POI between
Sprint and Other LEC
in accordance with
the applicable
interconnection
agreement;
b) Sprint;
c) compensation paid
by Sprint to Other
LEe in accordance
with the applicable
interconnection
agreement
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Other LEC Time Warner
Falls Falls City,
City, NE NE

Calling
Party
CUstomer
and
Location

Time
Warner
Lincoln,
NK

•
Terminating

"Party. ;'
Customer
and
Location

Other LEC
Imperial,
NE

Compensation
Paid by Who to
Whom (i.nc~uding

estimated rate)

Compensation
paid by Other
LEC to Sprint
in accordance
with the
applicable
interconnection
agreement

Compensation
paid by Sprint
to Other LEC in
accordance with
the applicable
interconnection
agreement

7

•
Description of
Physica~ connection
of Networks.
Include at least:
a) Physical location
of planned Point of
Interconnection
("POI");

b) Party Responsi.ble
for transporting
call to POI; and
c) Planned rate of
compensati.on.

a} POI between
Sprint and Other LEC
in accordance with
the applicable
interconnection
agreement;
b) Other LEC;
c) compensation paid
by Other LEe to
Sprint in accordance
with the applicable
interconnection
agreement
a} POI between
Sprint and Other LEC
in accordance with
the applicable
interconnection
agreement;
b) Sprint;
c) compensation paid
by Sprint to Other
LEC in accordance
with the applicable
interconnection
agreement
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Other LEe Time Warner
Imperial, Lincoln, NE
NE

Calling
Party
Customer
and
Location

Time
Warner
Customer
Using
Internet
Access
Point in
Des
Moines,
IA

•
Terminating
Party
Customer
and
Location

Other LEe
customer in
Lincoln, NE

Compensation
Paid by Who to
Whom (including
estimated rate)

compensation
paid by Other
LEC to Sprint
in accordance
with the
applicable
interconnection
agreement

Time Warner
does not
provide service
to customers in
Des Moines, lA,
and,
accordingly,
calls cannot be
made by any
Time Warner
customer in Des
Moines, IA.

8

•
Description of
Physical connection.
of Networks.
Include at least:
a) Physical location
of planned .Point of
Interconnection
("POI") ;
b) Party Responsible
for transporting
call to POI; and
c) Planned rate of
compensation·.

a) POI between
Sprint and Other LEe
in accordance with
the applicable
interconnection
agreement;
b) Other LEC;
c) compensation paid
by Other LEC to
Sprint in accordance
with the applicable
interconnection
agreement
Not Applicable
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Calling
Party
Customer
and
Location

Other LEC
customer
in
Lincoln,
NE

•
Terminating
Party. :
CUstomer
and
Location

Time Warner
Customer
Using
Internet
Access
Point in
Des Moines,
IA

Compensation
Paid by Who to
Whom (including
estimated rate)

Time Warner
does not
provide service
to customers in
Des Moines, lA,
and,
accordingly,
calls cannot be
made to any
Time Warner
customer in Des
Moines, lA.

•
Description of
Physical connection
of Networks.
Include at least:
a) Physical location
of planned Point of
Interconnection
("POI");
b) Party Respons~ble

for transporting
call to POI; and
c) Planned rate of
compensation.

Not Applicable

Request No.8: Do you acknowledge that all of the
obligations imposed on local exchange carriers pursuant to
47 u. s. C. §251 apply to Time Warner? If you do not so
acknowledge, explain why not and specifically list the
obligations that you contend do not apply to Time Warner.

Response No.8:

As stated in Section II of the Application, Time Warner
does not acknowledge or agree that its VoIP services
con~titute telecommunications services or local exchange
services or that entities providing such services are local
exchange carriers subject to the provisions of 47 U.S.C. §

251. However, until the Federal Communications Commission
or the Nebraska Public Service Commission provides
clarification on the regulatory treatment of VoIP services,
Time Warner intends to abide by all of the obligations
imposed on local exchange carriers pursuant to 47 U. S . C.
§251 .and all other applicable rules and regulations

9
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governing local and long distance
service in· the S·tate :-of Nebraska.

•
telecommunications

Request No.9: On page 2 of the Application, Time Warner
states that it ~intends to comply with the applicable rules
and regulations governing local and long distance
telecommunications service in the State of Nebraska."
Additionally on page 12 of the Application, Time Warner
states that "[s] ubject to its reservation of rights set
forth in this Application, Applicant agrees that it will
adhere to all state laws and all Commission policies and
rules .and orders." With relation to telecommunications
services, please identify allstate laws and all Commission
policies, rules, and orders with which Time Warner will not
unqualifiably comply.

Response No.9:

See the Response to Request No. 8 above.

Request No. 10: If the Commission denies the Application
filed by Time Warner, what are Time Warner's intentions
regarding provision of the services set forth in the
Application?

Response No. 10: Time Warner objects to the foregoing Data
Request because the same is not reasonably calculated to
lead to the discovery of data or information relevant to
the subject Application.

Request No. 11: On page 3 of the Application, Time Warner
states that it "will contribute to the federal and state
Universal Service Funds in accordance with applicable law."
Additionally, the Application states that ~TWCIS' IP voice
services will fully comply with all requirements applicable
to telecommunications services including all applicable
E911 obligations, CALEA, Universal Service, and Telephone
Relay Service requirements." Please state, for each of the
following I how Time Warner plans to calculate the amount
upon which surcharges and taxes will be paid by Time
Warner. For example, is this amount calculated based upon
the total amount billed to a Time Warner customer or is the
amount calculated based upon the percentage of calls that
are transmitted to the Public Switched Telephone Network?

Types of Taxes and Surcharges

0844
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•
Relay Surcharge
911 Service
Nebraska Universal Service
Federal Tax
State Tax
City trax
City Occupation Tax
Federal Universal Service

Response No. 11:

•

Time Warner objects to the foregoing request as vague,
overly broad, and unduly burdensome.

Without waiving said objection, Time Warner states that for
each of the above-listed Taxes and Sur-charges, Time Warner
will remit the appropriate taxes and fees based upon the
entire monthly charge for the proposed services and will
not limit such calculation to the percentage of calls
transmitted to the Public Switched Telephone Network.

Request No. 12: The news media has reported the potential
for VOIP "spam," whereby telemarketers could send messages
to thousands of VOIP consumers at once. Is VOIP "spam"
technically possible and if VOIr "spam" is possible what
steps has Time Warner taken to prevent such from occurring
to their customers?

Response No. 12:

Time Warner objects to the foregoing request because the
same is vague and is not reasonably calculated to lead to
the discovery of data or information relevant to the
subject Application.

Without waiving said objection, Time Warner states that it
will provide the proposed services utilizing voice over
Internet Protocol ("VoIP") technology, its own managed IP
network, and, where necessary, the Public Switched
Telephone Network. Calls will not traverse the public
"Internet" and will remain on either Time Warner' s network
or the Public Switched Telephone Network. In the case of
the proposed services, because Time Warner controls its
provision of services and its network, it would not be
possible for telemarketers to send messages to multiple
Time Warner customers at once.

0845
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Request No. 13: Is the technology used by Time
portable? .. For ..example, can a customer use its Time
~phone" from more than one internet access point?

Response No. 13:

Warner
Warner

The proposed services are not provided through any Internet
access point. The proposed services are not portable and
can be accessed only at a subscriber's service address.

Request No. 14: How does Time Warner determine the situs of
a customer?

Response No.14:

Time Warner provides the proposed services to residential
subscribers, who can access the services with any telephone
in their home. The subscriber's situs is his or her
residential address.

Request No. 15: What communications services does Time
Warner plan on providing in Nebraska, other than VoIP?

Response No. 15: Time Warner objects to the foregoing Data
Request because the same is not reasonably calculated to
lead to the discovery of data or information relevant to
the subject Application.

Without waiving said objection, Time Warner states
that it currently does not have any plans for the provision
of communications services other than VoIP in Nebraska.

Re~est No. 16: Please provide
granting a Time Warner or any
within the last three years.

Response No. 16:

a copy
affiliate

of every order
CLEC authority

See attached orders granting Time Warner such authority in
the following states: Texas (TWOOI-TW007)i California
{TW008-TW026)i North Carolina (TW027-TW035)i South Carolina
(TW036-TW060)i Minnesota (TW061-TW062) i Wisconsin (TW063-

TW079)i Ohio (TW080-TW084); New Hampshire (TW085-TW088);
Missouri (TW089-TWOI02) i Maine (TWOI03-TWOI09) ; and Kansas
(TWOIIO-TW0129) .
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Dated: September 1, 2004.

BY:

•
TIME WARNER CABLE INFORMAT.ION
SERVICES (NEBRASKA), LLC

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and
correct copy of the foregoing was served upon the following
by electronic mail and United States regular mail, postage
prepaid, on this 1st day of September, 2004:

Shanice L. Knutson
Communications Department
Nebraska Public Service Comm.
301 South 13th St, Ste 500
300 The Atrium Building
1200 N Street
Lincoln, NE 68508
(402) 471-3101
sknutson@mail.state.ne.us

Jack L. Shultz
Harding, Shultz & Downs
800 Lincoln Square
121 South 13th Street
P.O. Box 82028
Lincoln, NE 68501-2028
(402) 434-3000
jshultz@hsdlegal.com

James A. Overcash
Woods & Aitken, LLP
Lincoln, NE 68508
(402) 437-8500
jovercash@woodsaitken.com

Mark A. Fahleson
Rembolt Ludtke LLP
1201 Lincoln Mall,#102
Lincoln, NE 68508
(402) 475-5100

mfahleson@remlud.com
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•
Jill Vinjamuri Gettman
.Kutak Rock LLP ..
The Omaha Building
1650 Farnam Street
Omaha, NE 68102
(402) 231-8790
jill.gettman@ktitakrock.com

361959

14

•

4,.----
. ~~. Tyler
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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of the )
Application of Time Warner )
Cable Information Services, )
LLC d/b/a Time Warner Cable, )
Nebraska for a Certificate of )
Authority to Provide Local and )
Interexchange Voice Services )
within the State of Nebraska. )

)

Application No. C-3228

Applicant Time Warner's
Supplp-mental Responses
and Objections to the
Data Requests of
Commission Staff and
Interveners

i,

~

COMES NOW the Applicant Time Warner Cable Information
Services, LLC d/b/a Time Warner Cable ("Time Warner"), and
submits the following Supplemental Responses and Objections
to the Data Requests of Commission Staff and Interveners:

Request No.6: Please explain the source of Time Warner's
numbering resources and, if such resources will be received
from the underlying local exchange carriers' switch, please
identify the local exchange carriers and switch locations.

Response No.6:

Time Warner will obtain numbering resources through Sprint
Communications Corporation. Sprint Communications
Corporation's switch is located in Kansas City, Kansas.

Dated: September 2, 2004.

TIME WARNER CABLE INFORMATION
SERVICES (NEBRASKA), LLC

Applicant.

BY:
. Tyler (#21101)

Fra er, Stryker, Meusey,Olson,
Boyer & Bloch, P.C.
500 Energy Plaza
409 S. 17th Street
Omaha, Nebraska 68102
(402) 978-5233
fax: (402) 341-8290
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CERTIFICATE OF SERVICE

The unders'igned'hereby certifies that a true and
correct copy of the foregoing was served upon the following
by electronic mail and United States regular mail, postage
prepaid, on this 2nd day of September, 2004:

Shanice L. Knutson
Communications Department
Nebraska Public Service Comm.
301 South 13 th St, Ste 500
300 The Atrium Building
1200 N Street
Lincoln, NE 68508
(402) 471-3101
sknutson@mail.state.ne.us

Jack L. Shultz
Harding, Shultz & Downs
800 Lincoln Square
121 South 13th Stree~

P.O. Box 82028
Lincoln, NE 68501-2028
(402) 434-3000
jshultz@hsdlegal.com

Jill Vinjamuri Gettman
Kutak Rock LLP
The Omaha Building
1650 Farnam Street
Omaha, NE 68102
(402) 231-8790
jill.gettman@kutakrock.com

362157

James A. Overcash
Woods & Aitken, LLP
Lincoln, NE 68508
(402) 437-8500
jovercash®Woodsaitken.com

Mark A. Fahleson
Rembolt Ludtke LLP
1201 Lincoln Mall,#102
Lincoln, NE 68508
(402) 475-5100
mfahleson@remlud.com
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